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Education is incrcasinohj governed htj law, the basic concepts 
of which arc specific. It is a reasonable corollanj that basic policies 
for school boards must also be simply stated and specific, 

— Robert F, Andrce — 



Policymaking is the primary function of the .school board. The 
concept is simple, the charge is simple, hut the process is complex. 
Written policies are the guidelines for operation of the schools; 
thus boards of trustees must be continually aware of changes that 
affect the policies which determine the operation of die schools. 

According to provisions of [louse Bill 1126, 64th Legislature, 
every school district in Texas must be accredited bv the Texas Edu- 
cation Agency by the 1977-78 school vear. A major consideration 
in the accreditation process is that "a board of trustees has devel- 
oped, codified, duplicated, and disseminated to all school em- 
ployees and the public, the policies that govern the operation of 
the school." 

This handbook is designed to introduce new board members to 
what policymaking involves: Who makes policv, who implements it, 
what parameters are set by law, and what determines the need for 
written policies? 

EFA 
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RICHARD L. HOOKER, Ph.D. 



An Introduction to Policy 
Development 

What is a policy? 

In its-^simplist form a board policy is a statement of expectation It 
mdicates what the board desires and, if ^hecessary, specifies the 
extent, degiee, amount, etc. Written policy, therefore, serves a 
function similar to that of ' architectural drawings. Without blue- 
pnnts a contractor would not know what to build. 

If poUcy is really that simple, it would appear that boards of 
educabon would have no difficulty in developing an understanding 
ot what pohcy is and how important it is to a school system. It is 
not simple! It is an extremely complex task and there is a fine line 
between the domain of board policy and that of administrative rules 
and regulations. 

Administrators frequently complain that board members do not 
adhere to the established, accepted role of the board: (1) establish^ 
mg policy, (2) emphtjmg the superintendent, (3) reviewing and 
approving administrative plans for implementation, and (4) eval 
uating both the effectiveness of implementation and the wisdom of 
continuing a policy. It is reported that board members have a 
tendency to stray into administration. Once policv has been estab- 
li.shed, implementation becomes a jealously guarded prerogative of 
the administrator. 

Whether board intrusions into the area of administration are 
stimulated by ulterior motives or are fostered by a lack of under- 
standing is beyond the scope of this introductor\^ 'section. It is, how- 
ever, necessary to contrast administrative procedures, rules, and 
regulations with policy. 



The following examples offer an opporhinity to differentiate 
between the two; 



POLICY 

Tciichin^i Experience Fro^^rmn for Ui\iji School Seniors 

The . Independent School District shall provide 

for u teachini^ experience program in order to benefit the 
District's elenientarv school teachers, elenientarv school 
children, and. most ini])ortant of all. to help collcge-honnd 
hii^h school seniors di^cide for or a<^ainst a career in (*dnca- 
tion. 

The Snperintendent shall establish procednres for this pro- 
gram. 



ADMINISTRATIVE REGULATION 
Tcachint^ Experience Pnn^rani for Ili^^h School Students 
The teaching experience program for high school seniors 
operates in accordance with the following regnlations: 

(1) Assignment of Teaching Responsibilities 
The high school senior may be assigned to: 

(1-1) give indi\'idnali/.ed instruction within a subject 
area: 

( 1-2 ) reinforce the cooperating teachers' efforts to 
teach skills; 

(1-3) assist the student with "seatwork" or "home" 
assignments; 

(1-4) prepare and teach Icvsons under the supervision 

of the cooperating teacher; 
(1-5) assist in readving materials, bulletin boards, and 

audio-visual e(|uipnu'nt; and. 
( 1-6) grade pa})crs and k(»cp records. 

(2) Credit and Grades 

The program is a (|uart(M* plan with three credits. The 
grade is determined by tIieor\' tests and special projects 
for thcorv class plus an evaluation made by each co- 
operating teacher. 

(3) Admission Prerequisites 

The prere(iuisite,s for each student participant are that 
he or she: 

( 1-1 ) must he a senior; 

(1-2) must have sufficient credits toward graduation 

to allow this elective: 
( 1-3) must have genuine desire to be a teiicher; and 
(1-4) must have a good scholastic record. 

(4) Program Cost and Financing 

Then; is no cost to the District other than tlu; first 
period of instruction. Students assume responsibility for 
transportation to work experience assignments. 
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It can be seen from the preceding examples that board policy sets 
the direction and tlie distance while administrative regulations 
determine Iww the board's intent is achieved. 

Developing carefully written board policies and administrative . 
procedures, rules, and regulations is a laborious, tedious task. As a 
consequence, relatively few bourds have disciplined themselves and 
their superintendents into rigorous, continuing policy de\'elopment 
with the accompanving development of administrative procedures, 
rules, and regulations. 

Why are policies needed ? 
Direction 

Inherent in the definition presented above is the primary indica- 
tion Oi need. How can a board expect its superintendent to imple- 
ment effectively if board expectations have not been clearly de- 
lineated? In the absence of policy, it is not uncommon for a 
superintendent to think that he is on a Sunday drive with the board. 
He steers the car in directions that he would like to go only to find 
the board extremelv disgruntled. If th'^ board has failed to state 
its purpose for the trip, it has only itself to blame; however, super- 
inferdents frequently are terminated or severely disciplined (no 
raisf extension of contract, etc) for not having somehow intui- 
tive Iv k iown the collective expectations of at least a majority of the 
board To achieve congruence between the board*s expectations ot 
superintendent behavior and his actual performance, the board must 
establish and continually update a comprehensive set of policies. 

Reneivol and Accoxintahilitij 

In addition to the superintendent and the staff, many other in- 
dividuals and groups have a right to know what course has been 
selected to guide deci.sion making, Present and futin'e directions of 
the school svstem affect the lives of nearly all the citizens of a dis- 
trict. Students and their parents are both more vocal and more 
inquiring. Taxpayers want to know what kind of results are being 
achieved with theiv hard-earned tax money. 

This mood is being expressed throughout the nation in demands 
for renewal and accountability. Within the past ten years, and 
largely within the last five years, over two-thirds of the states have 
enacted accountabilitv legi.slation; and the other states now have 
accountabilitv proposals before their legislatures. This movement 
has been stimulated by a combination of higher school taxes and 
lower basic skills test scores. Many citizens also perceive the .school 
svstems as groping almost without direction through one* expensive 
fad after another.' As a result, the need to restore credibility in the 
public schools is paramount; and renewal and accountability/ sys- 
tems must be implemented as the basis for restoration. 
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Tlic foundation for any renewal and acconntaljilitv svsteni i.s 
cvaliu,t.on-cva nation of all programs and personnel. It is ini- 

nnhod.ed n, hoard policy. The .superintendent and hi.s .staff eannot 
be held aceountahle unle.s.s the hoard can .specifv for what 

Board meniber.s frequently vocalize exten.sive rhetoric callinc 
for accountah.hty on the part of the .superintendent, central adnun 
.strahon and teachers while a.s.serting that hoard nieniher.s face 
the true te.st of aecountahility at the poll.s. I low can the puhlic ukWv 
the perfonnance of the hoard if it i.s unaware of the policies e.stah- 
i.shed and/or perpetuated hy the hoard? Fnrtluv. to evaluate a 
hoard member. s performance, a citizen would need to know the 
mdivKlual memher.s voting record ot, policv i.s.sue.s. Under such 
circum.stances, it u'ould appear nece.s.sarv that'the hoard make everv 
ettort not only to develop good policv, hut to di.s.seminate informa- 
tion regarding the .sy.stem'.s policies. 

Since the citizen i.s being represented hv the hoard member 
knowing about policv after it ha.s been e.stabli.shed is inadeciuate' 
1 ublic opmion regarding an i.ssuc .should he given careful considera- 
tion In- an>'onc who claim.s to represent the people. It would, there- 
fore, behoox-e the board to publicize the intent to deal with a maior 
policy matter prior to formal adoption in order that the public mav 
liave an opportunity' to make its wi.shes known to the board. 
Involvement and Commitment 

Even if board members do not vahie the public'.s right to know 
they should realize that those who are affected bv a policv decision 
arc generally more supportive of the pobcv if thev have participated 
m the decision-making process. Public understanding and sunnort 
are ingredients that are nece.s.sarv to goal achievement 

In generating greater public commitment to board policv, inanv 
school boards have found the asc of ad hoc adx'i.sorv committees 
an invaluable resource. Several caution.s, however should be noted- 

(1) appoint the committee for a specific ta.sk within a specific 
time frame; 

(2) delineate carefuUij the ta.sk that is to be performed bv the 
committee; 

(3) select the individual members verv carefulK- to insure that 
the committee will be broadlv representative of those per- 
sons who will be affected bv the policv decision; 

(4) do not ask for the recommendatioi.s of an advi.sorv committee 
unless the board wants that type of input. 

The iKse of this approach to public involvement in the develop- 
men of public policy is sometimes abu.sed. In an attempt to ma- 
nipulate public opinion, advi.sory committees are appointed and 
.spoon fed mformation' which the hoard know.s will lead to a pre- 
determined conclu.sion. Another abuse is a.ssigiiing busv work to 
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perceived trm-.ble.nakers when an expression of opinion is not reallv 
desired by the board. Both of these abuses have ^re„eralK- res,, tea 

bei^i te'f ""'''''''^>- ^^'^'^ committee -inem- 

beus and the elements of the communitv that thev represent 

Those who are skeptical of broad-based involvement in policv 
dev;elopment usiiallv voice the concer-, Hiat the board will abdicate 
.ts legal responsibility to establish i.o/,cv. Other opponents of the 
process fear that the complexity associated with the selection and 
operation of advisory committees will make the risks prohibitive 
1 hese fears have legitimate bases; however, most poliex-makinc 
boards find that the advantages make it worth the visks. ' ^ 
Efficiency 

In todays society, each individual case or problem cannot be 

in . b^M 'l "^"SS'^S ^"^^'^ board operations 

n n'vJ f ^""M'>-el>cnsive written policies griatlv im- 

of '"7^^'>; of operation by providing strnctiiral responses. 
Man> o the day-to-day nroblems can be resolved bv student 
parent, teacher, and/or administrator reference to board policv' 
\Vhen accompanied by an administrative appeals process, clearlv 
dehneated policies, which have been subjected to thorough legal 
review, can prevent a multitude of problems fr.m reachinc the 
board and consuming valuable time. " 

In addition to problems associated with student discipline and 
teacher di.smissal, indirectly referred to in the prior paragraph 
logic would lead one to conclude quicklv that the program g(^ds 
o the board can be more efficientlv implemented if thev are ex- 
plicit in policy. The cost of false starts in wrong directions because 
of he lack of clarity in board policy is a waste^f time and money 
-the expense of winch is not eisily estimated. The amount wasted 
fenrbir ^° ^'^'''^ ^'"^ whatever the cost, inde- 

Continuity 

Without written policy it is difficult to maintain continuitv in 
decision making. While rigidity is an unreasonable posiHon in' the 
rapidiv changing context within which .schools must function the 
lack of written policy contributes to the vacillation and abrupt shifts 
among alternative positions. ' 

With rapid turnover in board membership, policies offer an even 
more greatly needed thread of conHnuitv. Written policies tend to 
cause a board to think through a problem verv carefullv before 
making changes. This is particularlv true when board policies in- 
clude the requirement of reasonable time intervals between the 
propo.sal of a policy change and a board vote on the is.sue 

Mvnad changes in the context of board operations have increased 
• he rel;itive importance of continuitv considerations. Foremost 



among these is the suit syndrome. If a school district is not present- 
ly involved in litigation, it eitlier has been recently or soon will be. 
Cenerally a school districts best d(4*ense in court is proof of a 
widely disseminated, rational j^olicy, accompanied by administra- 
tive regulations which have been followed consistentlv in dealing 
with similar prior occurrences. 

Another development which makes well-drawn policies man- 
datorv is the advent of militant teacher behavior and or negotia- 
tions. At this time, mauv school svstems have yet to feel the 
direct impact of this trend; however, the secpience of events in 
manv other states suggest that it is inevitable e\'en in the smallest 
of school districts. If a school board has been thorough in its efforts 
to establish and maintain effective po. eies, the precedent of opera- 
tion under such policies places a substantial burden on those wiio 
seek to change them. A policy inherently must be proven illegal, 
ineffective, or inadecjuate in order for modification to become the 
subject of negotiations. 

How Arc Policies Developed and Updated? 

In the absence of an organized, maintained policv manual, school 
b(^ard policies exist in the minutes of board meetings. As a eonse- 
(|uence, -'he first effort must be an analvsis of board actions sub- 
sequent to the publication dat(* of tlie board policv book. Since 
re\ncwing the recorded actions of the board is a tiine-consunn'ng but 
necessarv task, it usnallv forces a decision regarding professional 
assistance. 

\lthough munv other organizations have entered the policy de- 
velopment field, the TASB Executive Conunittee decided tliat a 
model policv program specifically designed for Texas school dis- 
tricts 'vas needed. Therefore at the Januarv 1976 meeting, the 
Executive Comniittee directed the T.\SB staff to formulate a basic 
policv manual for Texas school board members and administrators. 
In conjunction with the directive, the Committee encouraged the 
staff to develop evaluation and workshop modules for use in ex- 
plaining and reviewing the policies, and an update service which 
\\*ill also be available to Texas school districts. 

This service is now available to Texas school officials. 
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LANIER COX 



School Board Member l ialjsility 



The Wood v, Strickland^ case, decided by the United States 
Supreme Court last February, by increasing the possibiUty for per- 
sonal liability in damages for official acts has caused consterna- 
tion to board members and admirii.itrators at all levels of public 
education in this country. This decision weakened considerably the 
individual protection previously afforded polT.c\TTiakers and admin- 
istrators acting within their official roles and exposed these individ- 
uals to personal liability for monetary damages for violation of the 
constitutional rights of students. The principles enunciated by the 
Court could apply as well io protect teachers and other employees. 

Specifically, the Court stated that: 

... in the specific contex*: of school discipline, we hold that 
a school board member is not immune from liability for 
damages under §1983 if he kne^v or reasonably should have 
known that the action he tool: within his sphere of official 
responsibility would viola».o the constitutional rights of the 
student affected, or if he took the action with the malicious 
intention to cause a deprivation of constitutional rights or 
other injury to the student.- 

Board members are obligated to recognize and to protect both 
the substantive rights and the procedural due process rights of stu- 
dents (and teachers and other employees). 

Three quotations from Mr. Justice Powell's dissent (joined by 
Messrs. Chief Justice, Justice Blackman, and Justice Rehnquist) in- 
dicate his evaluation of what the Coun: has done to the concept of 
qualified immunity previouslv protecting board members in their 
official actions: 

This harsh standard requiring knowledge of what is char- 
acterized as "settled, indi.sputable law,'* leaves little sub- 
stance to the doctrine of qualified immunity .-"^ 

7 
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TIu\sc' officials will now act at the peril of .sonic judi^c or 
jury .suhsc(iucntly findiiiir that a good-faith hclicf as to the 
applicahic huv was mistaken and Iicnce actionahle.* 
In view of todays decision significantly enhancing the pos- 
sibility of personal liability, one nuist wonder whether 
(jualified persons will continue in the desired numbers to 
volunteer for service in public education/* 
To protect themselves, boards should adopt policies and regula- 
tions which clearly delineate the rights and responsibilities of stu- 
dents and teachers in accord with the latest pronouncements of the 
United States Supreme Court and, in Texas, with the holdings of 
the Court of Appeals for the Fifth Circuit. And .such policies and 
regulations must be kept current with new decisions of these courts 
as they are nuule. 

Procedural Due Process Rights 

For example, in the area of procedural due process rights of stu- 
dents, the Supreme Court in januarv of 1975 in the CmOss v. Loprzy' 
case held 

... in comiection with a suspension of 10 davs or less that 
the student be given oral or written notice of the charges 
against him and. if he denies them, an explanation of tlie 
evidence the authorities have and an opportunitv io pre- 
sent his sicje of the .storv." 
Prior to that case most of the court of appeals cu.-ics on tlie sriv 
ject had held that in comiection with such short .suspensio;»s, sui- 
dents had no rights to due process. Since that decision, anv I^oard 
that does not have a written policy requiring building principals to 
accord all students (with limited exceptions) at least these mini- 
mum rights is exposing its members to potential personal liability 
under i!^e Wood case, 

Thr* Court in the Coss case expressly limited its holding to sus- 
peivs/Oii of 10 days or less but cautioned that 

Longer su.spensions or expulsion for the remainder of the 
school term, or pemianently. niav require more formal 
procedures.^ 

Left unanswered bv the Suprc*me Court are the nianv procedural 
questions involving suspension of longer than 10 davs such as 
rights against seir-incriniination, right to counsel, right to cross ex- 
amination, to which die lower federal courts of appeals have not 
given consistent answers. 

Even in the instance of suspension of 10 dav.s or less the court, in 
Go.v.v, did not 

. . . put aside the possibility that in unusual situations, 
although involving onlv a short suspension, .something more 
than the rudimentary -rocedures will be required.^ 
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The intervention of the federal courts in these recurring'clisciplinc 
situations makes essential the existence of clearlv stated board poli- 
cies implemented by carefully drafted school regulations if potential 
liability is to be minimized. 

Substantive Constitutional Rights 

In the area of substantive rights of .students, one example would 
involve the rights of students to distribute handbills, underground 
newspapers, or other forms of written expression on or near\school 
premises. Two cases decided bv the Court of Appeals for the Fifth 
Circuit {Slumletj u. North East Independent School District, Bexar 
Counttj. Tcxas\^'* and SuUiuan r Houston Independent School Dis- 
tricty^ provide limitation.^ on the authority of the school board and 
procedures for the p?;)tectiou of the first 'amendment rights of the 
student. Tn tlie absence of clearly drawn policies consistent with the 
letter and .spirit of these decisions, school boards arc exposing tbeir 
members to personai liability. Similar first amendment problems 
arise in regard to students' rights tc. freedom of speech, freedom of 
as.sembly, freedom of association, etc. bi some instances involving 
the.se first amendment rights, the Supreme Court or other federal 
courts have given guidance, but in others, the issues are at best 
vagne or still unresolved. 

Summary 

fn the pamphlet entitled School Board Member Liahilittj pub- 
lished by the Texas Association of School Boards in the fall of 1975, 
Russell R, Graham gave an (excellent snmmarv of the problems of 
possible liability for school hoard members bv stating that: 

In order to avoid this potential liability, school trustees 
nmst make every effort to maintain school policies which 
reflect current law. More important, they nmst make everv 
effort to apply these policies in a fair and reasonable man- 
ner. Though every s'chool trustee is exposed to potential 
liability, this potential can be nninmized bv anv board 
which is willing to make a sincere effort to remain in- 
formed and to base its decisions on the actual needs of the 
school district. 



I Wood V. Strirkhnd, 95 S. Ct. 992 ( 1975) 
'Id. at 1001. 

^Id. at 1004. 
Id. 

Id, at 1005. 
" Gn.s.s V. Lopez, 95 S. Cx, 729 f 1975). 
' Id. at 740. 
« Id. at 746. 

Id. 

i'»4fi2 F2cl 9fi0 /5tli Cir. 1972). 

II 333 K Snpp 1149 (S.D. Tx. 1971 ). rev. 475 K. 2(1 1071 (5lh Cir. 1973). 
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G. ROSS SMITH 



Wood V. Strickland: An Analysis 



The effect of the recent Supreme Court ruling in Gav.v v. Lopez^ 
will he felt inunediately in school districts throughout the country. 
Procedures provided for the processing of short-term suspensions of 
students nuot he reviewed and adapted to conform to the proce- 
dural due process requirements enunciated in the Court's opinion. 
However, unlike the situation in Goss, the full implications of Wood 
V. Strickland;- the second significant school ruling in tlie Court's 
1974 term most prohably will not he realized fully until the rationale 
of the case has been invoked in litigation and construed by the 
courts. The ramifications of the case are nevertheless easily recog- 
nizable as potentially momentous. Manv assessments have already 
been made and the predictions so far seem universallv and un- 
equivocally unfavorable for school administrators and board mem- 
bers. This l^ricf discussion will deal with those aspects of the case 
which are likely to yield undesirable results for school officials. It 
also will explore whether there is any basis for optimism in the area 
of school officials' liabilitv in student suspension cases. You .should 
be cautioned that, to sorte extent at least, my perspective is most 
likely distorted — attorney ; do not like to predict totally dire conse- 
quences from cases they have personally argued. The obvious tend- 
ency is to look for "something good" in the result they have helped 
to bring about. 

There were, and are, many issues in the case. This discussion will 
deal with only two such issues. The first involves the question of 
under v/hat circumstances, if anv, a public school board member 
may he required to respond in damages to a student who challenges 
a su.spension or expulsion in a suit under 42 U.S. C. §1983. The sec- 
ond involves the Court's consideration of the extent to which federal 
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courts are authorized to intervene in suspension decisions. 

The liability question was actuall)' answered several times in 
slightly varynig language during the course of the majority opinion. 
The language I like best is as follows; 

A eoinpensatory award will be appropriate, only if the 
school board member has acted with such an impermissi- 
ble motivation or with such disregard of the student\s 
clearly established constitutional rights that his action 
cannot reasonably be characterized iis being in good faith.^ 
It should be observed that the Court is speaking about two differ- 
ent types of circmnstunces. The first involves a violation of what 
the Court refers to as a "clearly established constitutional right" or 
"settled, undisputed law."» In this category of offenses, the school 
board members liability is not determined bv an inquiry into his 
motivation— liahilit)- is virtually absolute. The'second categor)' con- 
sists of all other types of student suspensions — those not involving 
any constihitional right at all and those involving some alleged con- 
stitutional right but not one which may properlv be characterized 
as a clear, undisputable one. In this group, which' should encompa.ss 
the vast majwity of suspension cases, the hoard members liabilitv Is 
determined by reference to his motivation. Basicallv he must' be 
acting sincerely and with a belief that he is doing w'hat is best for 
the educational system which he serves. Unless the student can 
demonstrate a malicious intent to do harm, he cannot recover dam- 
ages. For this reason, i.e., the re(juirement of proving malice, the 
latter category of eases should not be of major concern to properlv 
motivated school officials. 

The obvious hazard to school officials lies in the requirement that 
tliey be able to determine when a student is about to be deprived of 
a "clearly established constitutional right" in violation of "settled, 
indisputable law." And it is this feature of the majoritv opinion' 
which evokes a vigorous dissent by four Justices. It. seems to me 
that the dissents basic objection is to the imprecision of the guide- 
lines provided — how can a board member be expected to know 
when or if a constitutional right is "clearly establi.shed** and who is 
to determine whether a particular right properlv falls within that 
category (perhaps a lay jury?). Writing for the dissent, Mr. Justice 
Powell suggests that the effect is to prescribe a more severe stand- 
ard of liability on school board members than on other govern- 
mental representatives whose conduct is nonviallv tested bv whether 
there were r(»asonable grounds to have acted as tliev did (without 
reference to whether a constitutional right was infringed) and 
whether they entertained a good faith belief that thev were doing 
right. Perhaps Mr. Justice Powell is reading too nnich into the 
majoritv opinion. In actuality, it seems unlikelv that one could vio- 
late a 'clearly established constitutional right" '(the Wood v. Strick- 
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^'t^ -shll be deemed to liavc acted "reasonablv" (Mr 
Justice Powells test) If in fact, tlie test prescribed bv tl,e inaiority 
IS incapal>le of logical application, Mr. Justice Powell may have a 
valid point. However, it mav not be as difficult as the dissent ex- 
pects to determine what constitutional rights are indisputablv owine 
to students. Certainly freedom from overt racial di.scri. 'lination 
would be one. First Amendment rights of speech and a.s.sociation 
ab.sent a real throat of material disruption of die educational pro- 
gram would also be included. In some federal circuits, including 
tiic Eightli. the right to wear ones hair as he pleases would be 
another. Essentially what will be required is a devotion on the part 
ot school board members to know and respect those rights to which 
students are clearly entitled. Where entitlement is not so clear 
board members .should he insulated from personal liabilit^' as long 
a.s they act in what they rea.sonablv believe to be in the best interests 
ot tlie educational svstem. 

One important and favorable aspect of Wood seems to have been 
largely ignored, at least to this point. It mav be a .significant step in 
curtailing the tendency of students to resort to fcilcral court with 
grievances against board members. The Court in Wood specifi-allv 
held that federal courts mav not intervene in school dispute-- m.--:>l-- 
to correct an erroneous decision, an unwise decision or one lacking 
in compassion. To he properly assertahle in a federal court, the stu- 
dents grievance nuLst -'ilse to the level of violations of .specific con- 
stitutional guarantees.-' Thus, as in die Wood case itself, jurisdiction 
was not properly exercised to resolve evidentiarv questions arising 
in school dhsciplinary procec-diiigs. nor to set aside a school board's 
interpretation of one of its own rules. Ilopefullv, nianv student suits 
will now be channeled into the \-arious state judicial svstems It 
seems air to suggest that that is aetuallv where .such eases belong 
since the recognition (admittedlv vomewhat eroded) that theorv 
and practice in public educational svstems are matters of local not 
federal, concern is .still fundanientallv sound. 

Rcfriiit. Journal of Late and Educulion. Vol. 4. No 4 Ocinhcr IWS 
' -4 19 U.S. 5(-)5. f)5 S. Ct. 729 ( 1975 ) ' ' ' 

- 420 V.S. 308. 9.5 .S. Ct. 992 ( 1975) 

Id. at 322. 95 S. Ct. at 1001. 
' Id. at 321-22. 95 .S. Ct. at 1000-01. 
•■' Id. M 326, 95 .S. Ct. at 1003. 
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ARTHUR A. KOLA 



Hard Choices in School 
Discipline 

Goss V. Lopez^ has been hailed as a landmark victory for students* 
rights. It is my position that the decision is neither a victory nor 
good law. In fact, a case can be made that, on close examination, 
Goss is really a mild victory for those seeking to preserve the tradi- 
tional relationship between school authorities and students. Cer- 
tainly, the plaintiffs' attorneys would agree that they fell far short 
of getting what they reallv were after when the case was originally 
filed. 

Just what was at stake is apparent from a brief historv and back- 
ground of the case. Goss v. Lopez arose from student unrest and 
racial demonstrations in some Columbus, Ohio, secondary school 
during the late winter of 1971. Tlie disturbances occurred in the 
classrooms, and spilled into the study halls, hallways, and school- 
yards of some of the schools in the system. The disruptions of the 
educational process were clear. In order to quell the disturbance, 
school administrators sent students home for up to ten days. 

Some of the students sent home were directly involved in the 
disturbance.s, some only peripherally, and some not at all, according 
to evidence later introduced in the district court trial. As to the 
direct participation of some of the students sent home, the evidence 
spread on the record of the trial court is unchallenged. There was 
testimony from one principal, for example, that one of the students 
was suspended after he attacked a Columbus police officer while 
being removed from an auditorium in which he was causing a dis- 
turbance. This apparently i.s the kind of situation to which Mr. 
Justice White referred, in the majorit)' opinion in Goss, when he 
said a student whose offense ha.s been witnessed by the discipli- 
narian is still entitled to a hearing because "things are not always 
as they seem to be. . . *^ 
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Additional important hackgroiind to the case is an Ohio statute^ 
which sots forth detailed procedures to be followed after a school 
principal or school district superintendent suspends a student from 
school. The suspension could not and cannot be for longer than ten 
days. Notice of the suspension and of the reason for it must be 
supplied in writin;^ to the parents of the student and to the Board of 
Education within 24 hours of the suspension. The statute was and 
is altogether silent, however, as to procc^hires to be followed by the 
school diseiplinarian before suspending, or for that matter expelling, 
a student from school. 

The background leading to the Supreme Court's decision would 
be ineomplete. however, without looking to the complaint filed in 
the U.S. Distriet Court, on behalf of nine suspended students, in 
1971. .\ look at the complaint diseloses just what the people support- 
ing the suit were after and what their nmbitions were. In retro- 
spect, it also provides a basis for measuring just how much was 
finallv achieved. 

What the complaint asked for. among other things, was written 
statements of reasons for suspension before disciplinarv action was 
taken; a right to launch discovery proceedings before anv di.scipli- 
nary hearing; a right to submit evidence in support of an accused 
student through witnesses other than the accused; a right to con- 
front and cross-examine accusing witnesses; and a right to represen- 
tation by counsel before a student eould be suspended even for a 
single day. It seems fair to say the complaint reallv sought to gut 
suspension, as we know it today, as an immediate, effective tool for 
the maintenance of order bv school authorities or. as Mr. Justice 
White calls it. "a valuable educational device."* 

The results obtained in tlie Supreme Court, or in the three-judge 
district court for that matter, fall far short of what the complaint 
was after. The outcome, in fact, bears onlv the slightest resemblance 
to what the complainants and their supporters hoped to achieve. 
Proteeting its flank, th(» Supreme Court majority said some of the 
things asked for in the complaint might be required for short sus- 
pensions ''in unusual situations."' 

In the normal ease of a short suspension, not exceeding ten day.s, 
however, nine justices of the Supreme Court seem in solid agree- 
ment that the suspen^-ion need not be preceded s^b-V.^i. written state- 
ment of reason: an oral statement of the charges \vii11 do. Moreover, 
there is no right to pre-disciplinary discoverv proceedings, nor to 
representation by counsel, nor to confront and cross-examine wit- 
nesses supporting the charge, nor to call witnesses in support of the 
accused students version of the facts. 

bi the words of Mr, Justice WHiite. speaking for a bare Supreme 
Court majority-, a student faced with a suspension of ten davs or 
less IS entitled, absent "unusual situations," to this and nothing 
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more: . . oral or written notice of the charges against him and, if 
lie denies them, an explanation of the evidence the authorities have 
and an opportunity to present his side of the stor\'."<^ What's more, 
the notice and liearing can take place after the stiident\s removai 
from school if the student's "presence poses a continuing danger to 
persons or property or an ongoing threat of disrupting the educa- 
tional process. . . ."^ 

De.vpite the watered-down holding in the case. Coss- v. Lopez is 
bad law. It is bad for many reasons.' but the worst of these arc the 
suits that can be expected to follow in its wake and its implications 
for future relationships between students and school authorities. 

Lawsuits down the road will attempt to build, at the very least, 
on the "unusual situations" exception suggested in Mr. Justice 
White's majority opinion. After all. what "situation'* isn t "unusual'* 
in the mind's eye of a resourceful plaintiffs attorney bent on smoth- 
ering a rule with exceptions? Claims will certainlv' abound that the 
student .suspended just before graduaHon, or just before examina- 
tion time, or even before the "big game" is entitled to protections 
beyond those provided in the usual .situation. 

Lawsuits also will be pressed to extend the due process concept 
bevond su.spensions and expulsions to other routine school decisions. 
After all. if a suspension even for one day ". . . with all its unfortu- 
nate con.sequenccs"^ requires constitutional due process, it is hard 
to argue that the eolleg(*-bound honor student who suffers the "un- 
forhmate consequences" of flunking or getting a low grade in a 
high schoorcour.se is not entitled to similar protection from the 
di.scrction and judgment of the grading teacher. And if the "psvcho- 
logical injur\'" resulting from suspension requires constitutional pro- 
tection of the student, what about protecHng the student from the 
"psychological injur)'" that results when he or she is cut from the 
football eheerleading, or debating team? This is the kind of thicket 
Mr. justice Powell warns against in his penetrating dissent^ and into 
which future litigation, based on the majoritv decision in Coss mav 
go. • ' • 

For more than anv other reason. Cov.9 v. Lopez is bad law because 
of the mold into which it promises to cast and harden relationships 
behveen students and school authorities in the future. The mold, of 
course, is the i^ve-form of due process announced bv the Supreme 
Court in the case. School districts across the countr'v are carefullv 
rewriting their suspension procedures, or are writing suspension 
procedures for the first time. This is being done, of course, with a 
copy of the majority opinion in Coss turned open to its due process 
re(]uirements. 

There can be little doubt, that the result of this massive rewrite 
job will be a dutiful but nu'nimal spelling out of the due process 
requirements announced in Coss. In fact,^ many of the procedures 

15 



19 



will track verbatim the very words used bv Mr. Justice White in the 
majorit>' opinion. The end product of all this niav he an elevation of 
the procedure announced by the Coss majoritv into The Procedure. 
There will be exceptions, of course, among school boards across the 
country. In most school districts, however, the due process mold 
will have hardened. Shidents will i^et The Procedure, neither more 
nor less, and relationships between students and .school authorities 
will be cast in the form of constitutional confrontation. 

This elevation of fonn over substance mav not be a ^ood thing, 
but^ fighting it may be a losing battle because of decision.s' like Wood 
V Sfrickhnul^^ which dictate adherence to constitutional form, un- 
der penalty of personal liability, for disregarding a student\s' estab- 
lished constitutional rights. Suspension procedures, after all, are 
usually adopted by boards of education whose members tvpicallv 
are not professional educators or constitutional lawvers. Faced witji 
the prospect of a Wood v. Strickland IiabiIit^•. a school board mem- 
ber can hardiv be blamed for insisting on a procedure that is The 
Procedure, neither more nor less, and then insisting on adherence to 
The Procedure, neither more nor le.ss. once it has been adopted. 

The battle also may be a losing one because professional educa- 
tors, school administrators and teachers consider the monitoring and 
disciplining of students to be their least desirable dutv. Adopting 
The Procedure announced in Co.v.v. and sticking to The Procedure. 
neither more nor less, allows rank-and-file teachers to perform this 
duty in a prefnnetory and minimal fashion. 

In closing, it seems fair to say Coss v. Lopez was decided the way 
it was because the Supreme Court majorit\'' wanted to humanize 
relationships bet\veen students and school authorities. Tliis is ap- 
parent from the majority- opinion's expressed hope for a "give-and- 
take between student and disciplinarian. . . ."i' Bv rurbing the dis- 
cretion of school authorities anc hardening the due process mold, 
the Supreme Court may have achiev(^d just the opposite result. 

Rcprmt. Jnttmnl of Law and Kducatiau Vol. 4 No. 4 Octohcr 2.975 
' 419 r..S. .565. a=5 S. Ct. 729 f 1975) 
-Id. at 5S4. 95 S. Ct. at 741. 

Ohio Ri-v. Cook 533I.3,fifi ( UJ72), 
^ 419 U..S. at .580. 95 S. Ct, at 7:39. 
''hi at 534. 95 S. Ct. at 741. 

Id. at 5S1. 95 S. Ct. at 740. 
' /f/. at ,582. 95 S. Ct. :it 740. 
at ,579. 95 .S. Ct, at 739. 

Jd. at 597-9S. 9o.S. Ct. at 747-48, 
420 VS. 308. 95 S. Ct. 992 i 1975). 
11 419 f.S. at 584, 95 S. Ct. at 74 K 
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KELLY FRELS 



Corporal Punishment — 
Update 76 

Introduction 

Corporal punishment as a disciplinary technique is being reex- 
amined by hoards of education, citizen advisory groups, scholars, 
and educational organizations. Reports and articles which result 
from these studies usually criticize the use of corporal punishment, 
and the abuses to whicii some students are subjected are prom- 
inently notedJ Even with this criticism, only New Jersey and 
Massachusetts prohibit the use of corporal punishment by statute. 
It is, however, proscribed by State Board regulation in Maryland 
and by local board resolution in Washington, D, C- 

While the public acceptance of corporal punish.nent as a dis- 
ciplinary tool is being analyzed, the use of this disciplinan/ ^neasure 
is being scrutinized in the courts.'* Since :he initial federal court 
decision in Wore v, EsteSy other courts ha e been required to review 
other contests involving the imposition of corporal punishment 
The results of these .suits have varied, as have the facts, and 
definite legal guidelines regarding corporal punishment are prob- 
ably far from being finally developed. 

This article will provide a brief review of the development of 
corporal punishment a.s a disciplinary technique with particular 
emphasis on Texas law. Minimal attention will be given to a cate- 
gorization of the numerous reported cases from other states.** Recent 
litigation contesting physical punishment on grounds of its being 
cruel and unusual will be discussed. Other new cases in which the 
respective rights of students and parents vis-a-vis those of the 
school officials will be reviewed. Tlie necessity for observing pro- 
cedural duo process before the administration of corporal punish- 
ment will also be considered. Projections on possible additional 
litigation will be given; and in conclusion, suggestions will be of- 
fered on what elements should be considered for inclusion in a 
school district corporal punishment pohcy. 
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Authority for the Use of Corporal Punishment— Generally 

The nutliority of n teadicM* to use corporal puni.sIinuM:t :t dis- 
ciplinary tcchniciuc is an clcmcMit of the conunon hnv doctriiK- of in 
loco pnrcntis/' Under the doctrine, a teacher stands in t^e place of 
the parent and has the right to use reasonable physical punislnnent 
to secure acceptable behavior.'' Standing alone as an abstract con- 
cept, and unsupported by the rc(iuirements of sccurinir and main- 
taining an educational environment, in loco parentis loses some of 
Its vita ity. The doctrines loss of relevancv is particularlv evident 
when the parents, in whose place the teacher stands, do 'not want 
tiieir child physically punished." 

While the concept of in loco parentis has been almost universally 
rejected at the university and college level,^ the teachers and ad- 
nunistrators ol public schools stand in .some degree of in loco 
parentis to the students. The degree to which teachers and admini- 
strators stand 111 loco parentis appears dircctlv related to the ma- 
turity of the individual student and his or her abilitv to function 
independently, conditioned .somewhat bv his or her parents' expec- 
tations. These factors, together with the evistence of compulsorv 
education, the nature ol public .school clu.ss .scheduling the financ- 
mg of the schools through local propertv tuKcs, and o'ther environ- 
mental factors peculiar to the public school .setting are contributing 
factors to the existence of in loco parentis.^ 

A .second source of authoritv for teachers using corporal puni.sh- 
ment arises under specific state statutes. A state^can simplv recocr- 
ni7.e the common law right of a teacher to use corporal punishment 
under certain circumstances, as docs Venuont.^" or it can authorize 
corporal punishment by reference in a .statute delineating how 
corporal punishment must be administered.'^ Other states reco<nuze 
the common law right of moderate corporal punishment bv a'Tlow- 
mg a teacher moderate or reasonable phvsieal contact wlicn.u.sed 
in correcting students.'- 

Manv states hiwv. or arc considering adopting the Model Penal 
Code.^' Section 3.()S(2)(b) of the .Model Penal Code provides that 
the use of forc(» u])on or toward the person of another is justifiable 
if the actor is a teacher or p(M.son otherwisi* (Mitrustcd wit4i the care 
or supervision of a child for a special purpose. The degree of force 
justified is such force as would not be designed to cause or known 
to create substantial risk of death, serious ^bodily harm, disfigure- 
ment, extreme pain, mental distrc.ss, or gross degradation. The actor 
must believe the force is nece.s.sarv to further the spec:fic purpose 
of his or her relation.ship with the child and that the force is con- 
.sistent with the welfare of tlie minor. The force a teacher may use 
is the .same force as a piuvut or guardian can justifv using, Vo the 
common law doctriiu* of in loco parentis is brought forward in the 
.Model Penal Code for the 1970s. 
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Authority for the Use of Corporal Punishment in Texas 

In 1973, the Legislature ol" the State of Texas rewrote the Penal 
Code using -is its guide the Model Penal Code. The provisions 
adopted b\' the Legislature related to corporal punishment are 
esscntiallv 'those of the Model Penal Code, but several alterations 
have beeii made. Section 9.62 of the Te.xas Penal Code provides the 
basis for allowing corporal punishment in the public schools. 
Section 9.62. Educator — Student 
The use of forc(», but not deadly force, against a person 
is justified: 

(1) if thi» actor is entrusted with the care, supervision, or 
administration .of the person for a' special purpose; 
and, 

(2) when and to the degree the actor reasonably believes 
the force is necessar\- to further the special purpose 
or to maintain di.seipline in a group. 

"Deadly force" is defined in Section 9.01, Texas Penal Code: 
Section 9.01. Definitions 
In thi.s chapter: 

(1) . . . 

(2) ... ^ , 

(3) "Deadiv force" means force that is intended or known 
bv the actor to cause, or in the manner of its use or 
intended use is capable of causing, death or serious 
bodily injury. 

There are no reported cases to offer guidance to the school teacher 
or administrator in determining how a court would apply Section 
9.62 to a .specific case of corporal p\niishment, but Section 9.62 
makes some definite changes in the Texas law. As noted by the 
Conunittee which drafted the 1974 Penal Code: 

. . . Section 9.62 sets no age limit for the st\ident because a 
jmivcrsitv instructor with a class of 25-year-oId graduate 
students mav need the justification as m\ich as the elcmen- 
tarv school teacher with a class of 7-year-olds. Likewise, 
although the section caption uses the traditional label for 
the relationship, "Teacher — Student," the section defines 
the actor and the object of his force in terms of the actual 
rehUionship bchvcen them. Thus, a camp counselor, 
dormitorv manager, stndy hall prefect, and baby-sitter are 
all included within the terms of the relationship defined 
bv tliis section. This inclusivencss is probably inconsistent 
v.'ith present law, which appears to refjuire a foimal 
teacher— student relationship, Prenderoast v. Masterson, 
196 S.W. 246 (Tex. Civ. .\pp.— Texarkana 1917. no writ) 
(superintendant of .school svstem not a teacher).^* 
Teachers and administrators of Texas nnist, thcref look to the 
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literal language of Sections 9,62 and 9.01 together with the inter- 
pretation of former Penal Code art. 11421"' ^yUich the present sec- 
tions replaced. A review of court decisions from other states should 
also prove helpful in establishing parameters for the administration 
of corporal punishment. 

Court Guidelines for the Use of Reasonable Restraint 
or Correction 

There are numerous cases from virtually all states that specifv 
how corporal punisliment is to be administered. These cases offer 
certain principles directing how corporal punishment can be ad- 
ministered. Although general principles may be drawn from a re- 
view of these cases, one must remember that the eventual outcome 
of each is based upon an independent set of facts, and the cases 
are tried before judges and juries with widelv diverse value sys- 
tems. Given the same facts, different juries and judges may reach 
opposing results. 

The basic prerequisite for legal cdrporal punishment is that the 
punisliment be reasonable or moderate^" md it may not be ad- 
ministered maliciously or for the purpose of revenge.'^' What con- 
stitutes reasonable or moderate corporal punishment in any given 
case is a question of fact for either the judge or the jury.^® Reason- 
ableness is determined by the size, age, sex, condition, or disposition 
of the student under the circumstances.^^ Moderation also depends 
upon the t>'pe of instrument used, the part of the bodv struck, and 
the force used.-" Generally, if the punishment becomes immoderate 
or is for the purpose of revenge or is maliciously done, the right 
of the teacher to corporally punish ends, and the student's right of 
self-defense begins.-^ 

Many states recognize a presumption in favor of the teacher 
that in correcting the student the teacher did so within the bounds 
of his legal autliorit\'.-- A teacher is not liable for unforeseen injuries 
that result from the administration of physical punishinentr'^ never- 
theless, if the physical injury could have been foreseen by a prudent 
teacher, liabilit)' can result.-^ It also appears that a 'reasonably 
pnident teacher should examine a student's health record prior to 
the administration of punishment to determine if there is a pre- 
existing physical condition such as a spinal injury or hemophilia 
which may be further aggravated by physical punishment.-'' Per- 
manent injuries resulting from physical restraint or correction are 
generally subjected to more strini^ent examination by the courts.-" 

As these and other cases — which are too numerous to cite — reveal, 
a teacher who exceeds his or her common law rights or violates the 
state statute in using corporal punishment subjects him or herself 
to possible civil and criminal liability for assault and battery. In 
addition, a teacher who uses corporal punishment techniques in a 
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manner not permitted by state law or school board policy may be- 
come subject to having his or her employment tenninated for failing 
to complv with official directives and established school board 
policy.-" 

Constitutional Considerations 

The constitiitionalitv of using corporal punishment in the public 
schools has been considered in several federal courts since 1971. 
Central to all challenges is the charge that corporal punishment 
constitutes cruel and unusual punishment under the eighth amend- 
ment.-® Since the cases involve a dispute between a parent and the 
school over the child's behavior, the rights of the parents and 
children vis-a-vis the school officials is a second important issue. 
A third consideration is whether a student is entitled to procedural 
due process before coq^oral puni^ihment is administered. 

1) Cniel and Unusual Punishment 

The prohibition of the eighth amendment against cruel and 
unusual punishment is applicable to the states and their political 
subdivisions through the fourteenth amendment.^ Whether the 
eighth amendment prohibitions apply to corporal punishment de- 
pends upon whether corporal punishment is "punishment" under 
the eiglith amendment. 

In the numerous procedural due process cases, the courts have 
noted that hearings before school officials are not criminal pro- 
ceedings, and thev do not constitutionally require the rigor of the 
criminal trial or juvenile delinquency proceedings.^*^ In fact, the 
courts have held tliat the procedural safeguards guaranteed in 
criminal or juvenile delinquency proceedings are not necessary in 
student suspension hearings.^^ Against this backdrop and based on 
authority' that supports the argument that the eighth an.endmeut 
applies to criminal and not civil penalties, which includes corporal 
punishment in the public schools, the Gonijaw v. Graif- and 
Ingraham v. Wrighi!^^ courts held the eighth amendment inappli- 
cable to corporal punishment. In rejecting the claim, the Ingraham 
V, Wright^"^ court specifically deferred the "scrutiny of the proprietx' 
of physical force used by a school teacher upon his or her stu- 
dents'*^*' to the state courts which have particular expertise in tort 
and criminal law. 

No court has held a state statute or board policy providing for 
corporal punishment to be unconstitutional per se as constituting 
cniel and unusual punislunent.^^' However, the Seventh Circuit 
Court of Appeals found on review in Nelson v. Heijne^'^ that the 
school officiaVs actions fell vvithin 'he eighth amendment's pro- 
hibition. Similarly, the Eighth Circuit Court of Appeals remanded 
a case to the district court for further development of the facts to 
determine if the corporal punishment was administered in an un- 
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The Baker v. Oiccji^'^ court rejected the parent's contention that 
her right to determine inul choose between means of disciplining 
her child was not a fundamental right nor was it absolute. Tlie 
court recognized that many professional educators and parents dis- 
courage corporal punishment, but society had not yet disapproved 
corporal punishment as a disciplinary technique. The .school has a 
legitimate and substantial interest in securing and maintaining 
discipline in the public schools, and tlie court refused ti> restrict the 
school official's discretion in deciding whether corporal punishment 
would be used in accomplishing the essential purpose of maintain- 
\u\[ discipline. The decision whetlier to allow corporal punishment 
as a disciplinary technique is an educational question for educators 
and a political question for .school board members. 

3) Procedural Due Process Requirements 

\Vith Gov.v V. Lopez''^^ the debate concerning a public school stu- 
dent's right to a hearing prior to suspension from school ended. 
Ohio laws. like those of Texas''' and most states, bestow on students 
a protected interest in a continued education. Whenever a school 
official desires to deprive a student of attendance at .school for mis- 
conduct, he or .she must first afford the student notice and hearing 
appropriate* to the nature of the case. For suspensions of up to ten 
days, recjuired due process consists of telling the student what he or 
she is accused of doing together with the basis of the accusation. 
If the student denies the misconduct, the school official must then 
explain to him or her the evidence the school officials have, and 
give the student an opportunity to present his or her side of the 
story. After this informal "hearing," the school official may either 
suspend the .student or allow him or her to remain in school.^'" 

The Supreme Court recognized the special circumstances where 
it is necessary to remove a dangerous or disruptive student without 
an immediate hearing. Even though the Court avoided considera- 
tion of suspensions of more than ten days, the holding clearly in- 
dicates that more formal prcK'cdures are required if the suspension 
is to exceed ten days.''*^^ 

In reacliing the result, tlie Court held that liciN :ng chosen to grant 
students the right to an education. Ohio may not withdraw the 
right, without following fundamentally fair procedures to determine 
whether the misconduct has occurred. A!::o significant to the re- 
' quirement that procedural due process is necessary was the fact 
tliat charges of misconduct are sustained and if recorded "could 
seriously damage the students' standing with their fellow pupils and 
their teachers as well as interfere witb later opportunitie\s for higher 
education and employment."'"* This, the Court reasoned, collided 
with the due process cla»i.se, which forbids the arbitrary* deprivation 
of liberty. The dissent argued that the majority- "appears to sweep 
with the pHitected interest in education a multitude of discretionary 
decisions in the educational process."'''* Inherent in the dissent's 
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Icars was wlu^tluT notice and licarin<r will be leciniied when the 
school attempts to discipline a child in an.-, nianner^includine cor- 
poral punishment. * ' 

F'rior to Cass, only one court recpn'red that a student be mven 
notice and a hearing prior to Mie adnn'ssion of corporal pilnish- 
nicnt.>»' and after Qw. one other court has concurred.-' \n all ctlicr 
cases, the courts have re|ected the contention that due process is 
ivcpured.' To recpure notice, hearing, a written statement of the 
charges and a iornial adversary hcarino- would smother the educa- 
tional process i/i legalisms and sub taiitiallv frustrate the beneficial 
resuits ol spc('dy chastisement.'^' Procedural due process docs not 
recpiire a trial-type hearing in all caves involving the impairment 
ot a private mterest. and corporal punishment is not one of these 
mte rests/'" 

The issue of what lirocednra! elements, if anv. must l)e provided 
prior to the administration of the puni.shnient will surelv be further 
litigated. The notice and liearini; re(iuirenient of Cav.v arc dis- 
tinguishable from corporal pnnislinicnt cases in several respects. 
Suspension from school constitutes a •\vithdra\var''=' of the state 
granted right to an education, while corporal punishment docs not. 
Further, it is doul)tful that records of corporal punishment will 
seriously damage the student's standing with his fellow students 
or interfere with later opportmn'ties for higher education and em- 
plo\ nuMit.''- Xcvcrtheless. a corporal punishment is subject to abu.ses 
as the numerous state civil and criminal cases reviewed earlier 
reveal, in an attempt to minimize the abuse of corporal punishment, 
courts will be tempted to .stretch constitutional principles bevond 
C;as.v V. I.opvz to protect those students who might suffer detrra- 
':.ition. 



LiabiUty of Teachers, Administrators, and Board Members 
Related to the Use of Corporal Punishment 

The adim'nistration of corporal punishment is most often ques- 
tioned when parents feel their child has been abused or inappro- 
pnatelv disciplined. An inordinately high percentage of personal 
damage suits a.crainst teachers and administrators iilvolvcs alleged 
minrics suHered by students as a result of the administratioii of 
corporal punishment. .\n ccinally high percentage of crinn'nal suits 
against school employees al.so arises out of the administration of the 
disciplinary action. These civil and criminal actions are controlled 
by the state's criminal and civil law.s which have been reviewed 
in preceding sections. 

Tlic li:d)ility to which a school emplovec or board member is ex- 
posed under the various civil rights acts of the United States for 
the adnn'nistration of corporal punishment has been of particular 
concern since Wood v. StrickhndJ'^ In Wood a case involving the 
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Nuspc'ii.sion of students in Menu, Arkansas, the Supreme Court 
established that sehool eni[)k)vees and hoard members niav be Hable 
\ov money damages iF they act malieiously or without good faith in 
depriving a studc-nt of a eonstitntional right. LiabiHty can also be 
predieated upon a eourt finding that even in the absence of malice 
the sehool employee or board member depri\'ed a student or em- 
ployee of a "settled, indisputable law"'"^ or a "clearlv establi.shed 
constitutional right that his or her action cannot reasonably be 
characterized as being in good faith. . Although the Court was 
careful to state that school administrators are '*not charged with 
predicting the future course of constitutional law,"'''' school em- 
ployees and board members have anguished over the appli^ ation 
of the Wood v. Strickland standards on their actions.. 

The Courts ()f^.\ppeals have recently considered several cases 
in which claims for monetary damages against school officials have 
been acKaneed. and several guidelines have emerged to offer 
guidance. The first guideline is that a court will look to all facts 
surrounding the complained of action to determine if it was mali- 
eiouslv moti\'ated with the (|uestion of motivation being a propc»r 
one for a jury.'*" 

When considering the (|uesti()n of whether the student or em- 
ployee was deprived of a scttied, indisputable constitutional I'ight. 
the courts will apparentlv look to the state of the law at the time 
the action was take:^''"'* W'lnit constitutes a settled constitutional 
lit^ht apparentlv depends upon whether the Supreme Court or the 
Court of Appeals in whieii the state lies has dci'ided a sinu'lar ease. 
Oeeasionally. a court may look to a definitive opinion from another 
eircu;f: court, but the (piestion is always present whetlier the case 
has settled the constitutional issue,'"'" Since the facts surrounding 
each contro\'ers\' normal Iv dictate the result of a case, it will he dif- 
ficult ro establish absolute standards; and the cjuestion will prob- 
ablv continue to be resolved in a case-l)v-case basis. 

In detennining if and how corporal p\nn*shment is to be admin- 
istered in a Texas school district adnu'nistrators and board members 
should look to IniiraJunn t. \Vri<iht for tlie constitutional standard 
applicable in the Fifth Circuit Court of .\ppeals. Unless and imtil 
the Supreme Court detennines the standards to be otherwise, it 
appears that reliance on In^imhmn c. \Vn<iht\ should provide in- 
sulation for achuinistrators and board members from personal 
liabilitv under the nations civil rights acts. All actions nuist. how- 
ever, be taken in good faith and without malice. 

Issues To Consider in Formulating a Board Policy 
Providing for the Use of Corporal Punishment 

No attempt will be made to offer a "model" corporal punishment 
policy because the desires of the community, the school staff, and 
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the hoard dictate tlie snhstancv o( the district's poh-cv. What mav 
he desirahle in one coniniunitv could he uiuieceptahle in another. 
There are. liowever. several items which .shonid he eonsidered in 
lormulatini; anv poh'cv. 

1) Preliminary Statement 

The prehniinarv statement may inchide a recitation oF pliilosophy 
or other matters of concern with' respect to corporal punisimvcnt. It 
should, however, state that corporal punishment must be admin- 
istered reasonably or "modi'rat(»lv" and not with malice or for the 
purpose of revenue. The specific requirements of 'Section 9.62 o^ 
the Tc»\-as Penal Code nn'ght be included. 

2) Definition of Coqwral Punishment 

A definition of corporal punishment should he included to avoid 
difHeulties in determining if a specific punishment or treatinc»nt of 
students is corporal and subject to the rule. State laws generally do 
not deline corporal punishment, nor is it defined in cas^e law: liter- 
ally, it means physical punishment or punishment to the bodv and 
probably includes any touching which would he a battery. An ac- 
ceptable definition is "any type of punishment or correction ad- 
ministered to a pupil's hotly in anv maimer whatswver. including, 
but not limited to spanking, paddling, slapping, and shaking the 
statk-nt. Under any definition, "swats" given in plivsical education 
classes constitute corporal punishment. If a particular tvpe of cor- 
poral punishment is prohibited, it should be spcx'ifieallv listed. 

3) Requirement of Parental Permission 

This is presentlv the mo>t controversial aspect of corj^^oral punish- 
ment: should parents be. able to designate whether their child will 
he corporally punislu^d without tlu»ir permission? The leiial status 
is somewhat settled, so the policy can provide for punishment with- 
out parental permission. If a boaid opts for allowing parents to denv 
the school the right to administer coi*poral punislimcnt, it appears 
reasonable for the school to notify the parents that in doing so they 
nuist assume a more responsible role* in assuring that the chikKs 
behavior at school is acceptable. By exercising the right to direct 
the school's disciplining of their child, the parents assume greater 
responsibilitv for his or her discipline while* at school. 

.Should a board determine to allow corporal punishment accord- 
ing to the wishes of the individual parents, it has hvo approaches 
-available. Tlie board can provide that corporal punishment may be 
used unless the parents send a letter to the school stating their desire 
that their child not be corporallv punished, or the hoard can provide 
that no child will be corporally punished unless the parents send 
a letter to the school stating that their child mav be corporally 
punished. Since most y^irents characteristieallv do 'not send either 
type ot letter, boards desiring to keep corporal punishment as a tool 
of discipline choose the fir^ t approach and rcqnirc that parents send 
a letter if thev do not want their child corporally punished. 
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4) When To Be Administered 

'IVaclRM's ami principals should be guided by a statcnuMit of when 
and under what circumstances corporal punishment is to be ad- 
ministered as a matter of "hist resort." which means after less 
strinjrent measures such as connseh'ng and parental conferences 
have failed to produce the desired behavior modification. Often 
boards ahow their adnu'nistrators to offer the student corporal 
punishment as an alternative to a short .suspension. School districts 
which receive federal funds are subject to Title IX of the 1972 
Education .\inendments and Department of Health, Education, and 
Welfare Regulations; therefore, if corporal punishment is offered as 
ail alternative to suspension to male students, the same offer must 
be offered to female students."" .-Vlthouj^h not now required of 
school districts in the Fifth Circuit, the policy can outline the types 
of misconduct for which corporal punishment mav he administered. 

5) Notice and Hearing before Administration 

Althonjih the Fifth Circuits decision in Ingraham v. Wright and 
the weight of authority is to the contrary, the courts will continue 
to consider whether notice and Iioaring pins other dements of pro- 
cedural due process, are required before the administration of cor- 
poral punishment. Even in the absence of a definitive constitutional 
re([uireme!it, a school may provide for notice and hearing in its own 
policy. .\ reasonable approach is that required for short suspensions 
in Goss V. Lopez.~^ School officials customarily tell students what 
rule they have allegedly violated and the natiu'e of their alleged 
misconduct before adnn'nistering corporal punishment. Further, if 
a student denies that he or she was involved in the misconduct, a 
school official will generally allow the student to tell his or her side 
of the story and conduct a further investigation to satisfv him or 
herself that the student is guiltv. 

6) By Whom To Be Administered 

The policy should specifically state who is to administer the 
punishment and under what circumstances. The policv mav provide 
that the teacher can administer the punishment after obtaining the 
permi.ssion of the principal or a discipline committee each time it is 
administered, or it may provide that teachers have blanket approval 
to administer it generally and without approval each time. 

7) Where To Be Administered 

Most policies provide that corporal punishment will be admin- 
istered in a specific place such as the principal's office. Other 
policies provide that the pum'shment must not be done in view of 
other students or within their hearing. 

8) Requirement of Witness 

Almost without e.veeption, policies recjuire that each act of cor- 
poral punishment be witnessed bv the principal or another teaclier. 
The reason for this is obx'iou?;. The witness protects the student bv 
helping insure that the teacher administering the punishment does 
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so moderately, without malice and not for revenge. The witness is 
also available to testify that the punishment was legally admin- 
istered, should the aet be ([uestioned in an administrative or court 
l)roceeding. 

9) Instruments To Be Used 

The policy may also specify the type of instrument to be used 
and set limits on sucii factors as width, length, and thickness. 
Certain instruments may be prohibited, and a limit mav be set on 
the number of swats to be administered. 

10) Report of Punishment 

In an attempt to administer the policy and prevent abuses of the 
use ot corporal ])unishnient, some policies refjuire each aet of cor- 
poral punishment to be reported to some central administration 
officer, sticb as the superintendent. This report mav require in- 
formation on items such as the name of the student, the tvpe of mis- 
behavior, any previous disciplinary actions, the tvpe of corporal 
punishment administered, the name of the person administering the 
punishment, the names of witnesses present, and the date and'time 
ot p\mishment.'- If reports are prepared, this infonnation must be 
made available to a parent who re(]uests information concerning die 
corporal punishment of his (^r her child."-' 

Conclusion 

The acceptabilitv ot eoiporal punishment as a disciplinary tech- 
nicjue will continue to be an important matter for debate. There will 
likely be numerous actions initiated in the state*s criminal justice 
system and comparable abundance of personal injurv suits filed 
concerning its adnn'nistration. However, with the federal constitu- 
tional standards far from being wooden absolutes, the emphasis in 
major litigation will probably shift to the federal courts. Until the 
Supreme Court of the United States definitively rules in a corporal 
punishment case, school adnn'nistrators and board members should 
look to In^raham v. Wriohi and any suhserpient opinion of the 
Fifth Circuit Court of Appeals for a statement of a student\s con- 
stitutional rights. 

.Although a school district is not recpiired to utilize corporal 
punishment as a disciplinary tool, it may' do so under the circum- 
stances generally reviewed in this article. Within these parameters, 
the contents of a corporal punishment policv becom(» questions of 
what is acceptable to the patrons of each local school district. What- 
ever a board decides to include in a corporal punishment policv 
should be printed and distributed to all persons concerned — in- 
cluding parents, teachers, and students — so that the policy is a 
matter of record for common reference. 
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'■oinnraharn V. Wright F.2d _ _ (oth Cir.. Eu Banc. No 73-2078 

January 8, 1976); Sim. v. Board of Educ, 329 F, Supp. 678. 684' ( D.N.m: 

c W^X' ■^°'"~-'^\^, ^-S- 363. 95 S. Ct. 729. 736 (1975); lugraham 

I9ira!'ke nof-^fp Opl^^ioi'^^^- 

nSo'^iip'i'piSo^,;.'''- — • ^^'^ '''' ^3-2078 at page 

rf — — ^-S- . 95 S. Ct. 992 ( 1975), 

fd., at p. 1000. 
^Id., at p. 1001. 
«^ /(/.. at p. 1000. 

^^^O^Connnr v. Donaldson, U.S 95 S. Ct. 2486 (1975) 

ll^^f'P ^' ^c»/rne. 511 F.2d 172 (5th Cir. 1975). 

70 Title IX of the 1972 Education .Ainondments. 20 U.S.C. 5 1681 et sea- 
Rule.s and Regulations of the Department of Health. Edncation and Weliare! 
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45 C.F.R. Parv 86 (Julv 21, 1975). 

71 419 U.S. 565. 95 S. Ct. 729 ( 1975). 

72 New Department of Health, IJclucatioii and Welfare Regulations will 
apparently re(|nire 3.000 .school districts tlir()u<;h()ut the United States to keep 
records on student discipline, includini; corporal punishment, hv race, sex and 
national origin. Houstim Chronicle ( [anuarv 19. 1976); 9 Education Daihf \o. 
9 (januarv 14, 1976). Sec also: Baker f. Owen, 395 F. Supp. 294 (M.D.'iN.C. 
Three Jmfge Conrt). affd, . _ U.S. . . . 96 S. Ct. 210 ( 1975) [affirm- 
ance on the appeal of parental rights]. 

73 The Fauulv Education Rights and Privacy .Vet of 1974 and the Texas 
Open Re-)rds .Act. TI-X. RKV. CIV. ST.AT. .WN. art. 62.52- 17a ( Snpp. 1975) 
require that student records be made available to parents hut prohibit their 
release in a for;n which will persunallv identify a fellow student. 
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ELLEN ANDERSON 



Exclusivity v. Individual Rights? 

Although the rights of association and free speech are guaranteed 
he r,ght for employees to "consult" with emplovers if not guS 
anteed under the .rst or fourteenth amendme.Us to the United 
States Constitution. Nor is the private sector model of exclusTJty 
thrmajilrity " employee organization representing 

Texas school districts over the last ten years have steadilv faced 
increasmg demands from staff organisations for benefits and serv- 
ices. Pohcy and procedures for handling such requests have de- 

mn-K '\l P^™j"'^^ atmosphere without formal, statutory 
gindehnes. This trend is not unique to Texas: 

If the^ decade of the sixties accomplished nothing else, it 
buried permanently the myth that teachers are self-sacrifir- 
ing missionaries content to work for whatever wages and ■ 
under whatever working conditions the patrons in a local ■ 
community thought appropriate for such service-minded 

Consequently, the 63rd Texas Legislature passed a permissive 
meet and confer statute in an effort to placate the emerging, self- 
actuahzed teacher organizations. Section 13.901, Texas Education 
Code, pertaining to professional consultation, states that the bpard 
oi trustees of each independent school district: ' ' ' 

may consult with teachers with respect to matters of 
educational policy and conditions if employment; and 
such boards of trustees may adopt and make rea.sonable 
rules, regulations, and agreements to provide for such 
consultation. This section shall not limit or affect the 
power of said trustees to manage and govern said schools."' 
Ihe vagueness of the legislature's intent has generated much 
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controversy over the c|uestion of how teachers or other einph)vces 
will be represented in eonsultation, and what pri\'ileg(»s will he 
afforded. Perhaps the most apparent controversy invohes the issue 
of exclusivity: one employee organization is reeognized hv the 
school board to represent the entir(» group of emplovees for the 
purpose of consultation. This confhet is evidenced in the rivalry 
between Xationiil l^duciition Association (MlA) local iiffiliates 
and American Federation of Teachers, Al'L-CTO, local affihates in 
Texas. 

The \FA and the more vocal AFT are the two rivaling niitional 
teacher orgimizations. The court has recentK sanctioned the merger 
()f the Tex'as State Teachers Association {"'ISTA) with the XEA. 
Simultaneously, the AhT is waging indi\ idniil batth s iigainst 
TSTA/XliA locals in Texas to win rights and privileges for its 
membership. The rivalr\ is giiining momentum through litigation.' 

An analysis of the .NFA-Ah'T 'conflict in Texas is specifically 
linked to the dominance of the anti-union, anti-collective bari^ain- 
ing statute, Article 5154c', and the preponderance of de facto collec- 
tive activity which is op(Miiting without l(»gal sanction. 

Some sciiool board members and .school administrators who are 
involved in "consiiUation" can sec little if an\- difference in tlic 
process and that of collective bargaining. Consequentlv, as de facto 
collective negotiations are in oj)er;ition in Texas without legal 
guidelines, .school boards, as governing, managenal bodies are 
faced with a dilennna. They nnist determhie policies insistent with 
the operation of their districts. Kegarding cc.llective activity, the 
concept of an exclusive representative organization, and the Viahts 
and privileges thereof, i.e. dues checkoff, use in school mail, olfTcer 
leave, etc., has been the major issue in the XEA/AFT verbal battle. 

Exclusivity, and the rights accompanying it, is the focus of this 
section. Two viewpoints automatically line up on opposite sides of 
the field. The c|uestion is not who will get the toss, but whether 
school boards have the authority to jr,ant exclusivits to a single 
teacher organization for the purpose of consultation as provided in 
Jil3.901, Texas Education Code. 

Supporters of exclusive representation procedures claim that 
under existing law and legal principles (absejice of specific 
legislation to the contrary and not in terms of private em- 
ployment) the school hoard may choose to confer with 
some group, no groups at all, or thev mav confer with 
minority groups if thev so desire.'* 
Further, while only a few laws re(|uirc a school board to grant 
exclusivity, "seldom does a law prohibit a district from doing so. 
. , . Six of the state negotiations statutes covering teachers now in 
torce provide for a majorilv of the emplovees to elect a representa- 
tive."" 

Conversely, opponents of exclusivity policies voice the opinion 
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that in the ahsence of state laws on the siihject 

nuuiy school boards txkv the view that thcv arc lejrallv 
prohibited from rccopii/injr an cxchisivc rcprcscntiUivc, 
cnjrajriiia fn negotiations, or sii^ninir a collective agree- 
ment.^ 

Regardless of wheiher one is persuaded that uneqnal treatment 
from the private sector is essential or whether one believes that the 
"natnre of public employment is mcrelv a ruse to L^ive public em- 
ployees 'lesser riirhts.' afl nmst veali/.e that a public einplover is a 
ereature of law and acts* through law. Therefore, the Vights* of 
•public employes are apt to be tested bv means of a constitutional 
standard."" 

Th[?reforc. the discussion of exclusive recognition and the rights 
and privileges of such, will include an analvsis of prevailing Te.vas 
law. Constitutional law, and pertinent court decisions. 

Argument for an Exclusivity Policy in Texas Schoo.U 

Neither Article 5154c nor §13.901, supra, Texas Education Code, 
prohibits the school Ijoard from recognizing an exclusive agent to 
represent employees in consultation. Moreover, §23.25 and §23.26/" 
Texas Education Code, delegate the responsibilitv of operating the 
public schools to the local boards. Spc-cificallv/ Section 23.26(b) 
states: "The trustees shall have the exclusive power to manage and 
govern the free schools of the district'^ Section 23.26(d) allows 
that "the trustees inay adopt such rules, regulatiions, and b\' laws as 
they deem proper.'*^- 

Thereforc, supporters of exclusix'c recognition interpret Section 
23.26(d) to authorize school boards to adopt policies recoguizing 
an exclusive representative. The argument is that the selection of an 
e.vclusive group is mandated uixlcr the general welfare statement 
to 'conduct and maintain orderly schools in anv legal nuuuier, 
(which) does not contravene an existing statute."*-' 

In the private sector, the National Labor Rclation.s .\ct of 1935, 
commonlv referred to as the Wagner Act, established the machincrv 
for selection of an exclusive bargaining agent. 

It set forth the principle of majoritv rule for the selection 
of employee bargaining representatives and pro'/ided that, 
should the employees express doubt :i.s to ^he union's 
majority status, a secret ballot election of the emplovccs 
would determine if the majont\' existed.' ' 
Both XEA and AFT support the private sector model; and 
through resolution have adopted exchisivitv as a policv goal. The 
assembly at the AFT convention in 1964 resolved that'^each local 
AFT . . . seek exclusive collective bargaining rights through demo- 
cratic election involving all classroom teachers as the most effective 
means ol representation for teachers.'*''* 
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Simihuly, NIlA at its 1965 cdiivnition determined that as the 
desired result of the negotiation process is a;^reeinent. onK' one 
organization ean participate in negotiations \vhieh lead to agree- 
ment.^'' 

It is a luncliiniental principle ol profes.sonial negotiations 
that the teacher organisation which has the niajorit\' 
support Siiould have exchisive negotiations rights . . . onK 
one organization ean negotiate eHectively lor the profes- 
sional staff.^' 

School hoards in Texas are bound by Section 13.217,^^ Texas 
Education Code, which provides that teachers have the right to 
join or not to jctin professional associations or organizations\ Sec- 
tion 21.y04(a)'-' protects this right of association: 

No school district, board of education, superintendent, 
assistant superintendent, principal, or other administrator 
benefiting by the funds provided for in this code, shall 
directly or indiiectly require or coerce any teacher to join 
any group, club, connnittee. organization/ or a.ssociation.-" 
According to recent research, the question of whether exclusive 
representation benefits to one organization effectivelv coerces non 
minority organization members to join a competing oiganization 
depends upon each situation, ".\bsent an tividentiarv showing that 
exclusive representation coerced a teacher to join an organization, 
there does not appear to be a violation of §21.904."-^ 

The doctrine of "unconstitutional conditions"-- has been eonehed 
in terms of prohibiting the conditioning of the "enjovment of a 
government-connected interest . . . upon a rule requiriiig that one 
abstain from the exercise of some right protected bv an express 
clause in the Constitution. In Frowst Truck Company v. Railroad 
Committee of California^-^ the Supreme Court held that 

It would be a palatable inconginity to strike down an i\ct 
of state legislation, which, by words of expressed divest- 
ment, seeks to strip a citizen of rights guaranteed bv the 
federal Constitution, but to uphold an act hv which the 
same result is accomplished under the guise of a surrender 
of a right in exchange for a valuable privilege which the 
state threatens otherwise to withhold. ... If tiie state may 
compel the surrender of one constitutional right as a condi- 
tion of its favor, it may compel i\ surrender "of all. It is in- 
conceivable that guarantees embedded in the Constitution 
of the United States may thus be manipulated out of ex- 
istence.-' 

Accordingly, the application of "unconstitutional conditions" is 
evidenced in public education cases involving freedom of speech 
and freedom of association. Specifically in T)nkcr v. Dcs Moines 
Independent School D/.s7r/Y7,-" the Court concluded: "It can hardly 
be argued that either students or teachers shed their constitutional 
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rights to treedoni of speech or expression at the sclioolhoiise gate/-" 
Also, teachers are not denied tlie fundamental freedom of speecli 
outside the classroom. Pickcrinf^ v. Board of Education-^ evidences 
a teacher's right of expression. In Pickering, a teacher was dismissed 
on grounds that the publication of a Ictr-r to the editor criticizing 
the school board was detrimental to the efficient operation of the 
school. On an appeal, the Supreme Court concluded that, although 
some of the information was inaccurate, the teachers first amend- 
ment right had been abridged. Further, the Court states: 

To the extent that the Illinois Supreme Court's opinion 
ma\' be read to suggest that teachers mav constitutionally 
be compelled to relinquish the first amendment rights they 
would otherwise enjoy as citizens to comment on matters 
of public interest ... it proceeds on a premise that has 
been unecjuivocably rejected in numerous prior decisions 
of this Court (citations omitted). The theory that public 
employment which may be denied altogether may be sub- 
jected to any conditions, regardless of how reasonably, has 
been uniformly rejected (citations omitted).-' 
Litigation concerning the rights of a teacher to form. join, and 
participate in organizations of their own choosing, has overv'hehn- 
ingly protected tlir teachers* first amendment right of association. 
Keyishian v. Boarii of Rcgcnts^^*^ is the leading case in Siipport of 
the propo.sition. The Court held that the doctrine of "guiUv bv 
association" is a constitutionally impermissible standard to he ap- 
plied. Wet ions rather than members hi p. or evidence indicative of 
unlawful intent would be the only basis for disciplining a teacher 
because of his organizational association.**^^ 

Through court opinion, it is now well established that public 
employees and teachers possess a constituh*onallv protected right 
imder the tirst amendment to associate with others in a labor 
organization whose purpose is to attempt to negotiate terms and 
conditions of employment with their eniploycr. In McLau]ji,liIin v. 
Tilcruli.s^^'- the Court pointed out that 

if teachers can engage in scathing and partially inaccurate 
public criticisms of their school .hoard, surciv thcv can 
form and tnke part in associations to further what thev 
consider to he their well-being.-''* 
Of the 412 strikes by public employees that occurred in 1970, 59 
concerned union organization and security.'^* This statistic parallels 
the priyate sector experience prior to yatiotial Labor Relations- 
Board V. Jones and Lau^din Steel Corporation-^'* in 1937. The court 
sanctioned the authority to grant exclusivity in the private sector. 

Li)eal 'S.^iS of the Anicriean Federation of Teachers v. School Dis- 
trict Xo. 1 of Denver:^'' applied the doctrine in SLllB v. Jones and 
Lau(ihlin.'^'^ .'itt])ra, without rpiestion. Sinnlarly a ease involving the 
Federation of Delaware 1 cavhcrs v. De La \Varr Board of Educa- 
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.ed a tlK- cxch.sn.e agent tor district en.phnees, u-ith ccntractt.al 
,f I i J»"lcli»gs,- interschcol mail facilities, and 

iM.lletm hoards. 1 l,e „tl,cr gr„„p claimed denial oi free sneeci. and • 
equal protection. Ti,e Conrt concluded; exclnsivitv is a matter of 
relations and not free speech; and accepted ti.e exclusive 

l .-.fr V''' "P'''-'-^-^"^'^' P'-evont school 

fachtics from heco.mng a lahor hattiefiekr for con.tending teacher 
organizations. "' 

Perhaps tlie niost influential court decision rendered re<'ardin.r 
tlie authontv- of Tex:u.- school districts to grant exch.sivit^• is L.K-al 
oloS Ld^ctrood AH v. Edocu-ocd Independent Sehoof District >' 
In Ld^wood. the AFT in its petition declared that the Edgewood 
School District had. denied the minoritv organization e.iual privi- 
leges bv granting the cla.ssroom teachers' association e.vchisive 
representation rights. The AFT complained that the exchisi\'e recocr- 
nition policy of tlie hoavd wa.s an uiilau'ful infringement of their 
members right to free s; eecf, and associati(jn. 

According to the conrt opinion, the plaintifFs cause of action 
Iw.scd (m a violation of the first ameiidment, was moot. A pretrial 
conference decern, ined that much of the conduct and policv had 
been remedied; that is, the niinorit\- group u-as afforded u.se of the 
school mail .syste.;. and tlie right to present grie^•ance.s for their 
members. Pherefore. the remaining issue for the court to determine 
u'as u'liether the denial of dues checkoff. consultatio.. agreement 
aiui leave of absence lor officers to attend AFT con\-nirioiis was a 
denial of the equal protection clause of tiie fomteenth aiiiendment 
. i'"^''plt'\g<'veriiiiig the application of etpir' protection clau.se 
include a nimimnm rationality test and an evaniatioii of the extent 
to wliich the action serves the interest of the state. In Reed v 
Heed,- the court stated that "the e.pial protection clause does not 
deny the state.; the powca- to treat different clas.scs of lu-rsons in 
ditfcrent wavs (citations omitted Furtiier. "the e.iual protection 
clan.se does, however, permit ; tates to legislate diflVrent treatments 
for classes of persons. bi explanation, the court concluded- 
A cla.ssibcatioii must be rea.sonable. not arbitrarv and iinist 
rest upon some ground of difference having a fair and sub- 
stantial relation to the object of the legislation, so that all 
persons similarly circumstanced shall be treated alike ' ■ 
As in most etpial protection ca.ses. the plaintiff must iirove their 
.s appropriate governmental interest furthered in treating the niem- 
bcTS of the exchisi\'e organization differentlv from otliers.-"' The 
court in tdgewood stated; 

It is difficult to conceive of anv circumstances under 
v.-hich the privileges sought bv the plaintiffs might be 
considered hmdamental human rights to be eriuated with 
tliose n.vob'ed in Gri.mvid and Slutimo.'- The only rights 
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ever involved in this action which could be considered 
within -tl.i.e lunbit of constitutional guarantees, namely the 
right to'"iKssoeiate, speak out, and organize as members of 

the Federation, have been freelv, jjraiited 

Consequently, the court ruled in favor of the exclusivity policy 
of the Edgewood School District. According to the opinion, "there 
is no logical reason why tin's principle of exclusivity cannot be 
constilutionaliv extended to cover public emplovees."''* The court 
further declared: 

. . . the board should only have to deal with one such 
organization representing a majority of the, teachers within 
the district. Tiie school system nn'glit otherwise become 
scenes ot glorious confrontations, by two or more labor 
organizations . . . which migh^ very well compete for 
members by outdoing the other in demands on the school 
achuinistration nt tlic expense of the educational proeesa 
(original emphasis)/*" 
Thus in Edgeivood, dues checkoff, consultation, and time off for 
otHcers were declared privileges, not rights, as guaranteed under 
the first or fourteenth amendments. 

Similarly, the Texas Supreme Court refused to force the State 
Commissioner of Education, Marlin Brockette, to hear a San An- 
tonio teachcrii union appeal for ecjual treatment with the TSTA 
local affiliate.''*^ Among the privileges sought were the light to 
distribute materials on school grounds; use of school-faculty mail 
systems; use of bulletin board space; and to solicit members and 
speak at meetings on school pioperty. All listed privileges had been 
granted the exclusive teaclier representati\'e organization. The 
f.-ourt said it would not consider the North East Federation of 
Teachers request for a writ of mandamus compelling the Commis- 
.si oner to hear the appeal. 

North East school attorneys held it was illegal to recognize a 
teacher union; and therefore, the school board granted exclusive 
recogm'tion to the TSTA local for consultation on working con- 
dition's. 

.\notlier lawsuit involving recognition, which was filed by the 
Fort Worth AFT local/*- 'has been dismissed. The AFT 'local 
charged that the Fort Worth school board had discriminated against 
members ol the nn'nority organization by granting exclusive recog- 
nition to the classroom teacher association! and by entering into an 
agreement which the Al^f claimed was collective bargaining ori- 
ented. 

In an effort to reverse the Edoewood'^^ opinion, "the San Antonio 
l-\'deration of teacher's lawsuit is headed for federal court,**""* ac- 
cording to a i)ctition filed witii the U.S. District Clerk. The suit 
charges that tiie San Antonio school district has granted exchisivity 
rigiits to a lai)()r organization, the San Antonio Council of Teachers, 
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NEA local affiliate; and that school officials have "conspired to 
deny the Federation professional consnltation rights."'"'' The Federa- 
tion contends that becanse of constitntional isauvs raised, the snit 
comes inider federal court jnri.sdiction. 

In suniniarv, the authority of a school board to negotiate a con- 
tract and provide for an exehisive agent is very clear when statutory 
authority exists. In 1951, in Xorivalk Teachers Associatum v. Board 
of Education City of yorwalk,'''' the court upheld the right or dis- 
cretion of the school board to enter an agreement with exclusivity 
stipulated witiiout statutorv authority. 

In Texas, in absence of statutorv authoritv, the argument support- 
ing exclusive recognition policy revolves on the following: 1) ex- 
clusive recognition involves a fixed lesponsibilitv — the teachers' ex- 
elusive representative is responsible to the organization it repre- 
sents; the board is responsible to an organization which represents 
the majority of teachers employed; 2) consulting with a single 
representative is democratic; and 3) multiple representation en- 
courages .school hoards to avoid agreement with auv oigani/.atiou 
by using hiterorgani/.ational antagonism to its advantage.-'" 

An Argument Against Exclusivity Policies in Texas 

Schools hoards arc a creation of the state legislature, which has 
the ultimate authority for control and operation of public schools in 
Texas. Local lay boards do not have inherent powers; they ha\^e 
power delegated by the Icgislatme. The major source for guidelines 
in operating public schools is the Texas Education Code. The Code 
is sileut on the issue of exclusive representation or recognition. 
Altiiough hiformal recognition is a common practice, in absence of 
specific state legislation, the* right to demand exehisive recognition 
and negotiation docs not exist.'*^ Article 5154c prohibits a board 
from entering hito a bhidiug contract with a labor organization. 
Simultaneou.sly, a school board is precluded from "delegating its 
final policymaking power to subcommittees or to its emplovecs."''-' 
Finally, the hoard is charged with conducting its business in a man- 
ner which is not "arbitrary, capricious, or whimsical."''" 

In A/«n/;3 v. City of San Antonio,*'^ the court upheld the constitu- 
tionality of Article 5154c. The litigation compared the public with 
the private sector labor relations procedures. The court conchided 
that "the public employer is not compelled to bargain unless re- 
quired by state law to do so.''''*- As 5154c specifically prohibits public 
sector collective bargaining in Texas, the court claimed: 

Whatever the wisest course for the State of Texas to follow 
in its labor relations with its employees, its choice of public 
policy against recognition of a labor organization as a bar- 
gaining representative for anv group of emplovces and 
against collective bargaining contracts is not barred hv the 
U.S. Constitution.'-'^ ' . ^ ^ 
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Similarly in Imlionapolis Kducation AsHOckitton v. Lcwallen/'^^ the 
court ruled that "there is no constitutional duty to bargain collec- 
tively with an exchisiv- bargaining agent. Such duty, when imposed, 
is imposed by statute.'*''-' 

Although Texas Education Code provision §21.904'''''' protects the 
individual teachers right to associate freely, it also carries a "hands 
off mandate to the school district officials. Tlie hmguage expresslv 
forbids a school official from "directiv or indirectfv" requiring or 
coercing teachers to join or not join any group. A common disregard 
of this statement is e\'idenced by the encouragement of some school 
adnn'nistrators to secure 100% membership in the state teacher or- 
ganization. In a few districts this tendency has been so pronounced 
tliat membership becomes an unspoken condition of emplovmcnt. 
Recently, due to the affiliation of TSTA with XE.\, this practice is 
wanintr.''* 

Tlie language "directly or indirectly" may be interpreted to pro- 
hibit endorsement of an organization b\' consenting to such activi- 
ties as membership recruiting during school hours, time off for or- 
gani/ation meetings and conventions, use of .school communication 
systenis for organi/ation business, or free use of school faeihties for 
organization activities. Generally, these provisions arc granted to the 
e\ehisive lepresentative. 

Coi ise( juenth". absent a constitutional rit^ht to consult with school 
boards, members of an organization who are denied access to con- 
sultation or other privileges must estabhsh that their right to asso- 
ciate or right to free speech has been violated. .\ schoorboard does 
not Iiave the authorit\' to denv an emplovee anv privileges gained 
under the first amendment. "There is indeed a legal proprietv in- 
voh cd when school boards refuse to discuss or act."*''* 

W lien a district dechu'es one organization as the exchisive repre- 
sfMitative of the teachers as a whole, and affords that group use of 
teacher mail boxes, bulletin boards, and school facih'ties for or- 
ganization business, "there is prior restraint on the exercise of these 
rights by members of other organizations."**'^ Further, 

these activities are speech-rehited and anv attempt to 
phice restrictions on the content of spe^^ch or prohibit one 
from speaking is difficult to jnstifv.'" 

In Pickeriufi,'^^ supra, the Court ruled that a teacher's right to pub- 
h'cly criticize his scliool board is protected by the free speech clause 
of the first amendment. However, in a footnote of Pickcrin^^, the 
Court indicated that it might not have reached the same conclusion 
if the pubhc criticism of a superior would have seriouslv under- 
mined the effectiveness of the working relationship between em- 
ployer/employee. In Fisher v. Walker?- the court upheld the su.s- 
pension of a local union president who voiced his opinion criticizing 
management through a mimeographed letter to all einplovees. Tiie 
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court found that the action caused sufficient disruption to the cnv 
pIoyce/eniph)yer rehitionship. Consequentiv, there are some restric- 
tions xvhich may be phiced on the ri<^hts of'pubh'c emph)vees in the 
apphcation of the first amendment. 

In the argument supporting exchisivitv pohcies, Local 85S AFT 
V School District No. 1 County of Dajwcr,'-^ supra, and Federation 
of Delaware Teachers v. De La Warr Board of FducationJ"^ supra 
are cited as cases upholding the doctrine of exdusive recognition as 
modeh'd after the prix-ate sector procedure. It should he noted that 
Delaware has a collective bargaining slalul(>: whereas, Colorado 
does not. In a subsecjuent decision in a iion colh'ctive bar<raining 
Jefferson County AFT Jefferson County Board of lulucd 
hon/'* the court denied the school board the right to offer exchisix-- 
it\'. 

Also, the U.S. District Court for the Middle District of North 
Carohna nded in Winstnn-Salem/Forsyth County Unit of the North 
• Carolimi Association of Educators v. State of North Carolina''' 
that the North Carohna Cieneral Statute 95-98, which prohibits con- 
tracts specif ving exchisivitv) between state governmental units 
and pubhc emphwee hd)or organizations, is vahd and constitutionah 
Further, m Hanover Federation of Teachers v-. Hanover Comnumity 
hchool Corporation:' the court conchided: "while the first amend- 
ment may protect the right of phiintiffs lo associate and advocate 
not all their associational aetixities hax'e the protection of that 
amendment.''"'*^ 

\\\ Houston Federation of Teachers, the Houston Con^rrrss of 
Teachers et al. and the Houston Teacher Association v. Houston 
Independent School District''-^ then Couunissioner of Education, 
j. \v. Edgar, denied the schooKbrrard the anthorit\ to grant exchi- 
SI ve recognition to anx- teacher organization. Basing his opinion on 
tlie hK-k of statutory aulhoritv. the Couunissioner stated: 

I am convinced thai the Houston teacher consultation ac- 
tions, taken as a whoh-, exceeded the intent and extent of 
the authority given to the board bv the hMgishiture to pro- 
\'ide for eonsnUation.^" 
Edgar cited §23.25 and 23.26. Texas Education Code, as statutes 
which bmd the board lo adopt poh'cies which aie reasonable and 
are apphed ui.M-formI\- and e(|nitabK- to all emplovees. I lis opinion 
conchided that: * 

The statutes are sih'ut on the authorit\- of a board to grant 
e.xehisix-ity. In looking at the issue from an administrative 
point of view. I beHeve that anvthing as infhiential to the 
consuUalion process as e\ehisi\-it\' .' . . shonkl earrv the 
specific authorization of the legishiture.'*' 
Moreover, it is the ''prex'aihng uiajonlx- view that without hiw to 
antlionze exchisix-e representation, it is illegal for a public employer 
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to grant such status to an employee organization. . . fore- 
most conccui being for the individual "who mav be discriminated 
against for being a member of the minority organization or not 
being a member of any organization; and thus the organizational 
rivalry which might occur in trying to persuade non organization 
or minority organization members to secure the majority organiza- 
tion's position. 

Conclusion 

Education is increasingly governed by law; the basic concepts of 
the law are specific. It is a reasonable corollary that the policies 
designed to guide operation of the schools be simplv stated and 
specific. According to Edocwood,^'^ supra, exclusively is a desired 
policy. However, it must be ascertained beyond any doubt that such 
an organization can and does spea^ for the majority of the staff. 
A (juestion of munbers presents itself: docs majoritv mean a ma- 
jority of all teacliers or all teachers voting? 

Moreover, the conclusion drawn by this research is that exclusiv- 
ity policies nmst be determined by each individual school district 
in relation to its current and projected labor relations. Exclusivity 
challenges the hoard and administration to develop channels of 
communication that will encourage tiie individual to participate in 
decision making. The right of exclusive representation docs infringe 
on the rights of the individual as .seen in the following situations. 

"Under exclusive recognition, a single organization represents the 
entire professional staff . . . whose conditions of employment are to 
be covered by the negotiations/'**^ S]H'cifically. under these circum- 
stances an employer camiot negotiate conditions of emplovment 
with an individual ov members of a nu'nority group. Additionallv, an 
employer caimot he party to a second agreement involving another 
organization "without discriminating in its treatment of its person- 
nel on the basis of nuMubership in a jvarticular urganization."^''' 

In 1969. the Wisconsin Supreme Court held tluit a school board 
may deny the representative of a minoritv teachers union the right 
to be heard at a public school board meeting on matters subject to 
collective bargaining.^'* Wisconsin school boards are permitted bv 
statute to sclecf^Lui exclusive representative and participate in col- 
lective bargaining. 

Tn City of Madison Joint i^chool District So. 8 v. WERC.s- the 
question was whether the school board had committed a prohibited 
labor practice, under Wisconsin law. by negotiating with other than 
the exclusive representative when it allowed a spokesman for the 
minority organization to discuss issues in the collective bargaining 
agreement at a public board meeting. The Madison board conceded 
that bargaining with a nu'nority group of emplovees is prohibited, 
but agreed that to ])revent an employee from providing information 
to his emplover orally would "impernu'ssiblv restrict the constitu- 
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tioiuil nirhts of public cMupIowos to speak and petition their govern- 
ment."''^ The eourt applied a halancinir test and concluded that the 
public interest in stable labor relations and the uecessitv of avoidintr 
tlie dani^ers "attendant upon relative chaos in labor uianaaenKMit 
relations, outweii^hed the gravity of infrini^ing these ii<Tl,ts;'^^ 

Therefore, according to the 4-3 eourt decision, speech in the form 
of bargaining relative to working conditions is constitutionally re- 
stricted to representatives of the nuijority bargaining unit. 

The disseuteis cited three constitutional infinnities in the action 
of Wl'^RC. First, the duties and rights of the Wisconsin statute are 
limited by the federal and state constitutions. Therefore, if a conflict 
arises, it is the statute, not the constitutional right, which must 
yield. Second, the minoritv opinion c(n)eluded tl;are\clusivitv does 
not include the right of the designated representative to speak at a 
l^iblic foriim to the exclusion of all other teacher voices. Third, the 
dissenters agreed that there was no evidence warranting threat of 
chaos that would warrant denying teachers their rights as citizens.'"* 

Sinu'larly, the decision of the Assistant Secretarv of Labor in 
.\/SLMR Xo. 301 (1973) speaks to tlie evchisive recognition di.s- 
pute. Upon the advice of then President Xivon, the \'eteran\s llospi- ^ 
tal in Muskogee, Oklahoma, established a youth advisorv eonunittee ■ 
for its employees to observe and conunent at mauagenient/staff 
meetings dealing with safetv. fire protection, eniplovee training, 
personnel transfer, and employee leave benefits, oulv to find out 
that the hospital had eonunitted an unfair labor practice bv dealing 
with other than the exclusive emplovee representative. 

These two decisions challenge the public management to devnse 
niechanisms to bring "other" viewpoints into the discussion, witbout 
violating the traditional emplover/emplovee relationship as estab- 
lished by the doctrine of exclusive recognition. 

Theoreticallv, evelusive recognition clauses provide stabilitv with- 
in the teaching ranks. However, examples can be cited where the 
issue of exclusivity has encouraged rivalrv among organizations 
witbin a district: 

° Milwaukee Teachers A.ssoeiation, the exclusive representative, 
petitioned the Wisconsin Kmplovee Relations Board to denv the 
Milwaukee Teachers Union (MTU) the right to dues checkoff and 
to prohibit the MTU from representing teachers when thev have 
grievances.-*^ 

United Federation of Teachers, New York Citv, negotiated 
:i provision which prevents an officer from another teacher organi- 
zation from representing a teacher who has a grievance.''- 

When nn'nority organizations are denied the right to present 
grievances for their members, the iudividr.als rights of redress may 
be denied also by the exclu.sive representative. Although the exclu- 
sive agent is re(juired to represent equally, fairlv, and impartially, 

44 

48 



all employees whether they are members or not, "an organizaHon 
need not proeess a c^rievanee whieh it believes to be without 
merit."-'-^ 

Thus the question of equahty of treatment of members and non- 
members beeonies an issue. After exehisivitv is won by a teaeher 
organization, it' logieally f()lh)ws that requests for a union or ageney 
shop will ensue to strengthen the exehisive representative's nosi- 
tion.'*^ ^ 

John Ryor, NEA president, in a ^ettcr to the president of the 
Spr.ini;^13ranch Edueation Assoeiaticni^' speeificalh' hsted eolleetive 
bargainiu^^ and ageney shop provisions as goals of NEA. As the AET 
grows hi size and wins exehisive reeogiiitioii rights "their present 
po.sition oil teaeliers' rit^Iits to join orfAinizations will beeonie less 
tenable."'*' 

Whether Texas .school boards have the implied authority to adopt 
exclusive recognition clauses in their consultation agreeinents is de- 
batable and must be decided individually. In some instances, the 
operation of the school may be more efficient bv deahng vvitli one 
group. Simultaneously, those districts recognizing e.vchisivitv are 
challenged not to deny anv eniplovee their constitutional rights as 
citizens. ' ' 

Eor under current Texas law. the right to demand recogniHon and 
negotiation does not exist.'*" More prevailing is the concern that the 
fundamental rights of individuals are not abridged or denied bv the 
collective proeess. 



SAMPLE PROFESSrONAL CONSULTATION POLICY 

BE IT RESOL\'ED THAT the School 

District adopt the following consultation agreement: 

a. Consultation privileges shall be offered all emplovees 
eon.sistent with procedures developed and implemented bv 
the superintendent. 

b. The definition of consultation shall be: advice, counsel, 
and the exchange of information. 

c. The process for consultation shall be ongoing through- 
out the school year and will be as broad based as adniiiiis- 
tralively feasible. The superintendent is directed to develop 
and implement such procedures as neccssarv provided that 
tlie\- are designed on standard school practices. 

d. The superintendent shall keep the board advised of the 
progress and effecHveness of the districts consultation 
agreement procedures as well as opinion of counsel eon- 
cenn'ng the consistency with the spirit and intent of the 
Commissioner's aeoision. (J. \V. Edgar. 1974). 
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KManiz v. City of San Antuniu, 80 L.H.U.M, 2983 (\V.D, Tl-x, tliree-jiulgc 
court, 1971). 

-O Myers, Profc\siunaliz(itUm and ColUitivv Bar<^aiuiu<!,, 1 (1973), 

•■^ScL^ 13.901 IVxiis lulnaitioii Cah\v ( 1973): The boiin! of trustees of each 
iuilepi'uilcnt school district. lural hi^Ii School distriL-t, and Lonunon school 
district, and their aduiinistrative personnel, may eon.sult witli teachers with re- 
spect to matters of educatioiial po!ic\ and conthtions of eniphnnient; and sueh 
boards of trusteci; may adopt and make reasonable rules, regulations, and agree- 
ments to provide for .snch consultation. 'I'his sectjou shall not limit or affect 
tlK» power of said trustees to manage aud gONern said sehools. 

* Fort Worth AFT v. Fort Worth Claimroom Teachers Asaociatioji ami the 
Board of Trustees, Fort Worth Independent School Oklrict, Su't withdrawn 
by AKT. VS. District Judge KIdon Nialiou settleii with redrat'c of grievance 
procedure. ( l'*ort Worth Star-Telegram, Jisn 9. 1976) 
Art. 515'k', Tex. Hev. Civ. Slat. ( 1971 ). 

Section 1. It is declared to be against the pnblie poliev of the State of Texas 
foi* any official or group of officials of the State, or of a Count\\ Citv. Muniei- 
palitv or other politiial subdivision of. the Stale, to entt. r into a colleeti\ t* 
bargaining contract with a labor organi/atiou resj?''ctinL' Uw wag«*s. hours, or 
conditions o( en»plo\nient of public eihplovees. and aiiv such contracts entered 
into after the effective date of this .-Vet shall be mill and void. 

Section 2. It is deehired to be against the pnblie poliev of the State of Tvxas 
lor any such oiticial or grouj) of officials to rreognize a labor organization as 
the bargaining agent tor anv group of public eniplovees. 

Section 3. It is deelared to be against the jiublic poliev of the State of T<*xas 
for public emplo\ces to engage in strikes or organi/.fd work stoppages against 
the State of Tc\as or anv polilital subdivision thereof. .\u\ such employee wlu) 
participates in such a strike shall forfi-it all civil service rights. re-eniplo\inent 
rit:hts and anv other rights, benelits. or privileges which he enjoys as a result 
of his emiiloN meut or prior ('in])lo\ meul. providing, however, that the right of 
an indivitl'i.il to (-('.(Se work shall nol. 1m' abridged so long as the individual is 
not acting in concert u ith others in an ;)rgani/ed work stoppage. 

S(»ction A. It is dechiTed to bt- the pnblie poliev of the Slate of Texas that 
no per.sj)M shall be ileuied public enijilov nient bv reason of memberslun or non- 
uie'Uibership in a labor or«janization. 

Section 5. The term "labor or'.:aiii/al ion" means any organization of any 
kind, or any agenev or emplovee. representation connnittee or jilan. in which 
enij)lovees participate and uhiih exists h)r the jnujiose. in svhole or in part, 
of dealinii with (uie or inori' emploM-cs eoucerning ^rievanies. labor disputes, 
wages, rates of pav. boms of einplovnieut. or eontlilions of work. 

Section fi. The provisions of this Act shall not impair the existing rii;ht of 
pid)lic emplo\ees to present grie\antes tonccrn'ug their wages, hours of work, 
or conditions of work iudivitlnallv or through a reprevsentative that does not 
claim the right J'-f strike. 

R. .Vndree. Cnllcrtirr \r'go/m//o/i.v; A (Undi^ to ^rlwol Board Tcurhcr Hr- 
latlcns [heri'inaftnr liti'd as Andreel. 12S { I97f)). 

" v.. Shils a nil C. T. W'hittier. Texas Tcuchcrs. Adndnistratnrs, and Collective 
Bariiahunti. 212 ( HifiS). 

^ M. Liebermau aud M. Moskow. Collective Se^otiations for Teachers [here- 
inafter cited as I.iebemian and Moskow]. 1 17 i I9fifi). 

''A. Anderson aud II. Jascourl. Pnhlic Sector Labor Rclatinrts, Council of 
State ('(Kerinni'uts aud the listT Personnel Manaiiement .\.ssn. 1 [ 1973). 

l'^See. 23.25 and 23.2fi Tex. Kd. Code { 1973): 

Specifically provide; 
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23.25 pDucrs ami Dutie.s 

The hoard of trii.steo.s of an iiulcpeiulent school ilistriL-t shall have the powers 
and dutie.s iles'jrihed in this suhchapter, in addition to lAxy other powers antl 
dutie.s ^^ranteil or imposed hv thi.s code or by law. 

23.26 In CU'nernl 

(a) The trustees shall constitute a hody eorporate and in the nanie of the 
school district may acipiirc and lu)ld real and personnl property, sue and be 
sued, and receive bequests and donations or other monies or funds coming 
legidly into thoir luuuls. 

(b) The tnistees shall have the exclusive power to manage and govern the 
public free schools of the district. 

(c) All rights and titles to the school property of the district, whether real or 
personal, sh:iJl be vested in the trustees anil their successors in office. 

(d) The trustees may adopt such rules, regulations, and by-laws as they may 
deem proper. 

11 M., See. 23.26 (b). 

12 Id., Sec. 23.26 (d). 

13 Andree, 63. 

1+ A. Sloane and F. Witney, Labor Rdutions, 95 ( 1972 ). 

1^ Lieberman and Moskow, 113. 

1965 rev. ed. iNl^A (Uiidelines for Professional Negotiations, 12. 

1" Lieberman and Moskow, 110. 

IS Sec. 13.217 Te.\. Ed. Code: 

fl/g/if to Join or Not to Join Professional Association 

Nothing in thi.s suhchiiptcr shall abridge the right of anv certified teacher to 
join any professional as.sociation or organi/.ation, or to refuse to join any pro- 
fessional association or organization. 

i^>Sec. 21.904 Te.vas Ed. Code. 

Requirinir or Coercing Teachers to Join Groups, Clubs, Conunittees, or 
Organizations: Political Affairs. 

(a) No school district, board of education, superintendent, assistant superin- 
tendent, principal, or other administrator benefiting by the funds provided for 
in this code shall tli reedy or indirectly require or coerce any teacher to join any 
group, club, committee, organization or association. 

(b) It shall be the responsibility of the State Board of Education to enforce 
the provisions of the section. 

(c) It .shall be the responsibility of the State Boiird of Education to notify 
every superintendent of schools in every school distn^'t of the state of the pro- 
visions of this section. 

(d) No school district, board of education, superintendent, assistant superin- 
tendent, principal, or other administrator shall directly or indirectly coerce any 
teacher to refrain from participating in political affairs in this cominunily, stale 
or nation. 

2" Id. 

-1 K. Frels. Teacher Consultalinn in Texas, Baylor Law Hcv. 243 (1975). 
— B. Ashe and C J. DeWolf, Procedural Due Process and Labor Relations 
in I'ublic Education: A Union Perspective, 3:4 J. Law and Ed. 565 (1974). 

Van Alstync. The Demise of the Right — Privilege Distinction in Constitu- 
tional Law, 81 Har\'. L. Rev. 1139 ( 1968). 
-•^217 U.S. 583 593-94 (1926). 

See note 22 stipra at 565. 
2« 393 U.S. 503, 506 ( 1969). 
2" Id. 

2S391 U.S. 563 (1968). 

-nd. See also: fuctitcs v. Board of Education. 24 N.Y. 2d 996 (1969); and 
Moore V. Ga.ston Countti Board of Education, 357 F. Sunn. 1037 (W.DN C 
1973). 
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30 385 U.S. 589 (1967). 

31 Sec note 22 stijira ;it 571. 

••^2 .398 F .2d 287 (7tli Cir. 1968). 
Id. 

Dvpt. of Labor Bull. 1727. U.S. Hnu-an of LaSor Slat. 37 ( 1970). 
3-'301 U.S. 1 (1937). 
••^^'^ 314 F. Supp. 1069 ( D. Colo. 1970). 
•'•301 U.S. 1 (1937). 

335 F. Supp. 395 ( D. Del. 1971 ). 

Clark ConnUf Classroom T cachcrs A.ssoriathn v. Clark Count t/ Sc hool Dh- 
trki and Board of Trustees, Las Vc^as Federation of Tcorhrrs, Loral 2170 AFT 
and Al Trincr. 532 P. 2(1 1032 ( Nev. 1975 ). » 
R. Phnv. The Yearbook of School Lau\ 126 ( 1973). 
»i Civil No. SA-74-CA-39 (W.D. Tex. 1974). 
42 404 U.S. 71.75-76 ( 1971). 
4^ Id. 
w Id. 

4*' Id. Citing Roi/stcr Guano Co. c. Virginia^ 253 U.S. 412. 415 ( 1920). 

Police Dept. 'of City of Chint^io c. Mosletf, 408 U.S. 92 95 92 S.Ct. 
2286, 2290. .33L Ed. 2d 212. 216 ( 1972). 

Griswold v. Connerticutt, 381 U.S. 479 ( 1965); Shaj tiro L". Thonimon, 394 
U.S. 618 (1969). 

See note 41 supra. 
■'^ See note 41 supra at 21. 
^" See note 41 supra at 11. 

Au.stin American Statesman, Sept. 28, 1975. 

Dallas Morning News, June 15, 1975. 

See note 41 sujira. 
''^ San Antonio Express, Nov. 11, 1975. 
•^5 /(/. 

••I; 832 2d Conn. 482 (1951). 
'j" Lieberman and Moskow. 110. 
•''^ Andrce. 147. 

Frels, 239. 
fi"Andree. 110. 

See note 1 supra. 
«2 Frels (See note 21 supra) 238. 
<*»-3 Id. 

'-^^ 72 L.R.R.M. 2071 (7th Cir. 1969). 

^ L. C. Sbaw and T. Clark, Public Sector Strikes: An Empirical Analysis, 
ii. . J. of Law and Ed. 219 ( 1973). 
"0 See note 19 supra. Sec. 21.904. 

Conclusion drawn from declining TSTA m.^mbensbip in 1975: also, aware- 
ness of administrator associations that TSTA/NEA promulgates legislation 
antithetical to management viewpoints. 
Andree, ( see note 6 supra ) 89. 
FreLs, (.see note 21 supra) 247. 
/(/. 

•1 391 U.S. 563 (1968). 
•2 464 F. 2d 1147 ( 1972). 

F.Qc note 36 \ti})ra. 
• ^ Seo note 38 stipra. 

Civil #71-468 Ala. 1974. 

No. C-286-WS-72, 1974. 
. - 457 F. 2d 546 (7th Cir. 1972). r*^ 
7« /(/. O /i 
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'^^The Homton Frincipals Association vt al v. The Houston Independent 
School District (ConuuissioncT nf licluciitii)n, 1974). 

80 7d. at 7. 

81 Id, at 7. 

82 C. Pt'rry and \\\ Wildman, The Impact of Negotiations in Public Educa- 
tion: the Evidence from the Schools^ :30 ( 1970). 

83 See note 41 supra, 

8* Lieberman and Moskow, 92. 
8« Id, at 109. 

8« Board of School Directors of the Citu of Milwaukee v, WERC 42 Wis 
3d 637, 168 NAV. 2d 92 ( 1969). ' . • - 

SJ> 69 Wis. 2d 200, _ . N.W. 2cl . ( 1975). 

87 69 Wis. 2d 200, N.W. 2d ( 1975 ). 

88 30:6 Wiscoasin School News, 19 ( 1975). 
80 Id, 

90 Id, at 20. 

"1 H. Full, Controversy in American Education, 330 ( 1967 ) . 
Id, 

Lieberman and Moskow, 94. 
Full. 339. 

"•"'Letter from John Rvor, president, NE.^, to Chfiles Gavin, president, 
Spring Branch Lulucatioii .^ssociiition, Oct. 20, 1975. 
See note 94 s^pra, 
o^Andree, 147. 
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LARRY ASCOUGH 



School/Community Relations 



One of your liiggest tasks as a scliool trustee is to represent your 
coustituents ni a respousive and responsible manner. That isn't 
always easy in this era of distrust and discontent. Education is a 
complex .subject and it faces some very coniple.v challenges More 
than ever before, how well we do at solving those problems will 
depend upon the effectiveness of our communications with the 
people we are trying to serve. 

Whether you come from a small, medium, or large district 
from a rural, suburban, or citv setting . . . interaction between your 
schools and their publics is critical. As an elected representative, 
you have a responsibility to keep the community aware of the pro- 
grams, plans, progress, and problems of its schools. And even more. 
Its your job to continually keep apprised of the community's desires 
and wishes for its schools and children. 

Unfortunately, too manv boards and ichool districts have allowed 
communication to just happen in the past. Such a slipshod approach 
not only undermines your effectiveness as a trustee, but it also limits 
the efficiency of school management as well as the qualitv of in- 
struction. Farfetched? Maybe. But think about it, 

.\o organization or institution can run smoothly without good 
communications. School .s>-stcms, which are mostlv people organiza- 
tions, in particular rely hea\nl\- on effective, well-planned programs 
of communications at all levels. 

We've already mentioned the responsibility of the board of edu- 
cation ... to keep. tiie community informed about the status of its 
schools and to obfhin. community input about the running of them. 
The administration of a school svstem has a similar responsibility. 
It not only has to help the board carrv out its job of working with 
the community, but it also must keep employees informed about 
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programs, policies, plans, and problem.s; and it miisi also in\ oIve 
"employees in the decision-making process. 

The responsibility doesn't stop there. The local school also has a 
coinnuinication.s role — perhaps tlie most important of all. Since most 
citizens are most concerned about what goes on in the school where 
their kids are enrolled, each school lias to do its hest to carry on an 
effective program of communications. The qualit)' of instruction and 
discipline may depend to a great extent upon how much and how 
effectively the school interacts with the home. 

Sounds like ({uite a job. and it is. But it's too important to ap- 
proach in a hapliazard nnuiuer. Whether \ c)u call. U public relations, 
community relations. cDMununications, or whatever, in these trving 
times your .school system necd.s the best program vou can fashion. 
A.s a trustee, it's your job to see that this hiippep.s. How do vou 
begin 

There is no model that can be adopted that will assure you of PR 
.success. Like good instruction, all conmuuiications efforts have to be 
individualized to meot ihe needs of vour sitiuition. But there are 
.some general guidelines that any school .system — regardless of size 
or resources — should take into consideration. 

Commitment 

Before your .system can have an effective program, you have to 
give PR more than lip service. That begins with the board's adop- 
tion of a comprehensive poHcy on public relations. In its Standard^! 
for Educatiomd Public Relations Programs, the National Scliool 
Public Relations Association re t*om mends the following: 

1. The educatiomd organization .shall commit to writing a clear 
and concise polictj statement witli respect to its public rela- 
tions program. 

2. The policy statement shall be approved through formed action 
of the governing body of the organization, shall be published 
in its policy manual, and shall be subject to review by the 
governing bodif annuallij. 

3. The policv statement .shall express the purposes of the organi- 
zations public relations program and .shall provide for the 
delegation of ymli uft'thorittj to the executives of the organiza- 
tion as deemed .ir<T9.sr/r// to facilitate tlie achievement of sucli 
purposes. 

A, The provi.sions of the policij statement shall be made known 
to t'tie entire staff, or membership of the organization through 
all appropriate means. As a minimum, the provisions shall be 
publi.shed in the personnel handbook or other publications of 
the organization. 

5. Commitment to the (h hirvement of the purposes of the organ- 
ization's public relufii'^^^ polieij .shall he demon.strated through 
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the allocation of adequate human and financial resources to 
the public relations program. 

While a policy statcincnt n.ay not .sound like a big item, certainlv 
>oi, Nvouldnt expect administrators to cnr^^' o.it anv proKram with- 
OHt pohcy authorisation and gnidance. if vo„ don't aheadv have 
sucii a policy statement, a sam'pie policy 'from a district follows 
tins article for yonr review. 

Obviously, commitment means more than policv \s the NSPR \ 
statement snggcst.s, the real commitment mnst come in the form 
ot adequate resoince.s-both financial and human-to see that the 
program i.s carried out. No job can got done unless someone has the 
responsibility, and certainly there has to be enough funding to carry, 
out the necessary tasks, .\gain. the extent of staffing and Tcsources 
will depend upon vonr size and needs, but regardless, someone must 
De rcsponsiljle and given some support. 

The NSPR.\ Standards publication lias .suggesHons in both terms 
ot statting and resources. Ynii might want to consult it when con- 
sidering vour needs. Meanwhile, a sample job description is in- 
cluded witn this article for vonr perusal. 

Commitment goes a little deeper vet. Even with policies a staff 
and budget, the job won't get done unless evervone in the svstcin 
knows he has a role to play in the PR process. .Administrators have 
to promote good PR. as well as reflect it in their jobs and actions 
CXIur employees, from the boiler room to the cla.ssroom also h ive i 
responsibility. There are those who .sav the biggest PR a<rent in a 
school .s>-stem is the school .secretar\'. The point is. a part of the 
commitment is to see that emploveos are aware of their PR rc- 
.sponsibihties and that staff traimur is provided .so that thev will 
liave the .skills and tools to effectively handle the duty. 

Planning 

In its statement of standards, the National Scliool Public Relations 
.^association provides the basic, modern definition of .school PR:- 

Educational public relalions is a planned and systematic two- 
icaij process of communication between an educational organization 
and Its internal and external publics. Its program serves to stimulate 
a better understanding of the role, objectives, accomplishments and 
needs of the organization. Educational public relations is a manage- 
ment function which interprets public attitude.^, identifies the 
policies and procedures of an individual organization with the 
public interest, and executes a program of action to encourage 
piihlw vaoolvement and to earn public understanding and accevt- 
ance. ^ 



1 he key words are found in the first sentence ... PR is a planned 
and .sii.nematic two-way process of communication. If vour district's 
efforts are to be worth your investment of resources, its \ our job to 
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see that proper planning takes place. A written, measiireable plan 
should he in existence on a district-wide basis, as well as at each 
school. The following should be considered in putting your plan 
together: ^ t> / i 

• Assess needs: Start by determining what your communications 
needs are, how well youVe meeting them now. u-d what new things 
you should do to meet them. 

• Consider district goals: Whatever vou plan to do, it should be 
baserl on the overall goals of your district. For example, it wouldn't 
make mucli sense to focus on PR for the athletic program if your 
district s major ohjective is to improve reading and math. And hope- 
fully, you will keep your plans student and instruction oriented. 

• Involve all publics: Your plan should not overlook any of your 
key publics. Parents, students, employees, communitv leaders, the 
news media . . . they re all important. And if vou want to be most 
effective, involve some of them in the planning process. 

• Vary activities: Oh\'iou.sly, the vehicles vou use to connnuni- 
eate inust be individualized to meet your specific needs. But one 
things for sure, you will need a variety of activities to meet the 
needs of your many publics. Make sure you have a regular written 
vehicle that is targeted to a specific audience. Opportunities for 
ace-to-face communication as well as involvement activities are a 

must. And don t do all the talking, listening is a key part of com- 
munication loo. 

• Develop measurable activities: An all out effort must he made 
to specify the desired results of vour PR plans. Without this element, 
it will he difficult to keep the program on track as well as assess 
how well the objectives are accomplished. 

• Assign responsibilittj: It reallv doesn^t help much to have well 
developed plans unless someone has the job of seeing that theyVe 
carried out. Accordingly, the plan should specify who 'is responsible 
for what, and when it will begin and end. 

Evaluation 

One of the key words iu education these davs is accountabililv. 
It certainly applies to the public relations program. Those w»io don t 
understand its importance will cpiestiou a .school system even spend- 
ing time, effort, and resources on such a frill. That's a good reason in 
itself to make sure your PR efforts are on target. But since we 
already agree it*s necessary and worth doing, the real reason to 
evaluate the program is to keep it meaningfufand on target. While 
that*s a job of the administration. it*s your responsibilitv to insist 
that it gets done. 

How do you make sure your PR program is working? First, you've 
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got to make sure yoirvc taken heed of the preccdmg recommenda- 
tions. If you'x'e done that and \'()uv program is operating, \-ou might 
want to consider the following: 

• Appoint a review team: A regular meeting of a representative 
group that will help assess your efforts can be productive. This 
applies to both your district-wide plans as well as the building level. 
All the publics you an» trying to reach should be included in the 
group. Focus ;he ageiuhi on the objectives called for in tile plan. 

• Conduct surveys: There should be a regular attempt to sample 
the publics your eomnumications vehicles arc aimed at. Readership 
surveys .should be made on all major publications to make sure 
they're on target. At least an annual audit .should h- made of the 
opinions and awareness of vour major publics. Peiiodic eiforts 
.should be made to a.s.se.s.s th(» effectiveness of all meetings and in- 
volvenuMit activities through survevs. feedback sheets, and inter- 
views. 

• Monitor inroininti cotnntuiiication: There are indicators everv- 
where of how well y{)ur PR program is doing. The Board of Ednca- 
tlon meeting is a uood barometer. How well attended is it . . . and 
what kind of reaction do y{)u get from yiatrons and emplovees who 
app(*ar? .\sk the staff to svstematicaliv rnonitor telephone call.s, 
letter.s, visitor attitudes, news coverage, and the like for PR implica- 
ti{)ns. 

• Make p. ^'juui modifications: It reallv doesn't help to evaluate 
vour progranj if you aren't going to make necessary changes. So 
when your feedback indicates that an adjustment should be made, 
b\' all means mak(* it. 

HELP!!! 

That's about it. You now know that \*ou have to provide the 
commitment, planning, and evaluation if vou'rc going to have an 
adecjuate PR effort in your school svstem. That leaves the biggest 
element of all: implementation. But as it has been pointed out sever- 
al times, the details for what works best for you have to be worked 
out accordhig to what vour needs are. If vour district will include 
the previously suggested elements and provide tlie necessary blood, 
sweat, and tears, we promise \()u will be well on your wav to im- 
proved PR. 

As mentioned earlier, several resource items are included with 
this article that vou mav find useful in vour efforts. If vou desire 
other help and assistance, try any and all of the following: The 
Texas A.ssociation of School Boards, the Texas Education Agency, 
the Texas Chapter of the National School Public Relations A.ssocia- 
tion. and the Xational School Public Relations Association. 

And remember, if \*ou want good commum'eations tomorrow, start 
planning todav: 
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STATEMENT OF POLICY 



RH: Commnnkations and Compiunity Relations 

Effective communications between the school and its 
citizens is crucial for the development of mutual under- 
standing, respect, and confidence. The successful operation 
of any educational institution depends upon the cooperation 
and participation of people. The ability to cooperate de- 
pends upon the confidence in, and the understanding of, the 
purposes and values of the institution. The Board of School 

Trustees for the , ' Independent 

School District shall consider it both a legal and moral 
obligation to interpret the schools to the people. 

The Board of School Trustees further recognizes that the 
problem of interpretation is twofold. The community and 
its needs nuist he interpreted to the .-schools, and the schools 
mu.st be interpreted to the people. 

Many channels are available for the ( stablishment of a 
two-way communications system. The Board of Trustees 
sees the Superintendent of Schools and/or his designates as 
the most practical medium for receiving and disseminating 
information about the schools. 

Authority is hereby delegated to the Superintendent of 
Schools and/or the Divi.sion of General Administration to 
develop procedures whereby this policy may be made 
effective. 
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JOB DESCRIPTION 

^. ADMINISTRATION 
Director of Communications 

The major function of the Office of Communications is 
to provide a total information svstem. The Director wiS be 
responsible for planning, developing, and implement ng a 
conhnuox.s progmm of inter-school, school-community fnd 
school-state-nation communications service. Major ^cL^es 

^' fJnnf''' f ^'"u"'"''-' '=«'^'^""i'=''»tion system within the 
.school system between the school system and the com- 
mumty and between the school system and state and 
national groups. 

^^r'ZKfr^'"l °f EducaHon and the pro- 

gram of the school system to the public. 

3. Plan, develop, and produce internal and external publi- 
cations. 

I'ffoT ^^""^'^ "^^^^'^^^ for newspaper, radio, and tele- 
5. Assume the role of lia.son person with all news media, 
public parhcipation events. ^ 

^Tn™^^^/''^'^?i'''°"""""'^>' •■^'^"""^ consulting service 
0 Board of Education members, central office^dmini- 
strators. and school principals. 

pltrerXm^d""^''^ '^'^ ^pp-p^'^^^ -^-^ . 

9. Serve as a source for information to individuals from the 
community regarding school matters. 

10. Serve as a consultant in the preparation of informational 
matenals prepared by school personnel. 

11. Assimilate and disseminate informative materials, 
fvsi"'" '"^"™'''""^ ^•''^^"^I^ PraJuced by the school 
cative effectiveness. 
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